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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. 

of his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 

3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue 

Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 36’s 

email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00737 
CASE NAME:  SAHAR VS. SHEFAYEE JR.; MILLER 
 *HEARING ON MOTION IN RE:  COSTS AND ATTORNEY'S FEES PER CCP 425.16, FILED BY DEFT 
RAYMOND MILLER  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendant Raymond Miller’s motion for attorney fees and costs is granted in the amount of 

$13,555.  

The Court originally heard this motion on February 9, 2023. At the hearing, Plaintiffs 

requested a continuance and the parties were given permission to file supplemental briefs. The Court 

has considered these supplemental briefs and now re-affirms that Defendant is entitled to attorney 

fees. This ruling addresses some additional issues not included in the prior tentative ruling.  

Joseph Sahar, Nathan Sahar and Michele Sahar sue Said Shefayee and Raymond Miller for (1) 

malicious prosecution, (2) abuse of process, (3) negligent infliction of emotional distress, (4) 

intentional infliction of emotional distress and (5) declaratory relief. The complaint arises from an 

underlying lawsuit where Shefayee sued the Sahars (Contra Costa Court case #MSC18-01416). Miller 
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acted as Shefayee’s attorney in the underlying lawsuit. The complaint in this case was filed twice. 

Once on March 23, 2022 (MSC22-00746, “D18 Case”) and once on April 18, 2022 (MSC22-00737, “D36 

Case”). Plaintiffs submitted the D18 case for filing by mail to the Court in March 2022. But they did 

not received notice that the complaint was filed for almost one month and had the complaint 

personally brought to the Court for filing on April 18, 2022. Soon after the D36 case was filed, 

Plaintiffs received the filed D18 complaint in the mail. At some unspecified time, Plaintiffs received a 

refund check for the filing fee in the D36 case. (Oliveri dec. ¶¶ 4-8.)  

The D36 case was served on defendant Shefayee in April 2022 and he filed a response to the 

complaint on May 20, 2022. It is unclear when defendant Miller was served with the complaint, but 

the complaint was apparently served on him. Miller filed a special motion to strike on June 7, 2022 

with a hearing set on August 4, 2022. Plaintiff filed a dismissal without prejudice of the D36 case on 

July 12, 2022. Miller filed the motion for attorney fees at issue now on September 13, 2022.  

The D18 case was not immediately served on the defendants. On August 10, 2022, Plaintiffs 

filed a First Amended Complaint and then served the FAC on the defendants in October 2022. 

Plaintiffs obtained defaults of both defendants on January 4, 2023.  

Plaintiffs argue that they did not dismiss the D36 case for an improper purpose. Yet, Plaintiffs 

admit that they filed a first amended complaint in the D18 case “to address” the issues raised in the 

special motion to strike filed in D36. (Oliveri dec. ¶11.) Plaintiffs would not have been permitted to 

amend their complaint in the D36 case while the special motion to strike was pending. (Salma v. 

Capon (2008) 161 Cal.App.4th 1275, 1280, 1293–1294; see Simmons v. Allstate Ins. Co. (2001) 92 

Cal.App.4th 1068, 1073.) The Court takes no position on whether the amended complaint in D18 is 

proper.  

In seeking attorney fees, Defendant cites to Coltrain v. Shewalter (1998) 66 Cal.App.4th 94. 

Coltrain held that after a plaintiff's voluntary dismissal in the face of a defendant's anti-SLAPP 

motion fees may be awarded if the defendant realized its litigation objectives, without regard to the 

merits of the anti-SLAPP motion. “Later decisions have disagreed with Coltrain and held that a court 

must rule on the merits of the anti-SLAPP motion because a defendant is entitled to fees 

under section 425.16, subdivision (c) as of right, but if, and only if, a suit is a SLAPP. [Citations.]” 

(Catlin Ins. Co., Inc. v. Danko Meredith Law Firm, Inc. (2022) 73 Cal.App.5th 764, 775, fn. 5.) Thus, 

more recent cases have required courts to engage in the two-prong analysis required for an anti-

SLAPP motion when determining if the prevailing defendant is entitled to attorney fees. (Ibid.; 

Moraga-Orinda Fire Protection Dist. v. Weir (2004) 115 Cal.App.4th 477, 483; see also Wilkerson v. 

Sullivan (2002) 99 Cal.App.4th 443 [discussing Coltrain and the more recent cases].) 

Here, the Court will follow the more recent cases and consider the merits of the anti-SLAPP 

motion in order to determine if Defendant is the prevailing party on that motion.  
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Merits of the Anti-SLAPP Motion 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. First, the 

defendant must establish that the challenged claim arises from activity protected by [Code of Civil 

Procedure] section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts 

to the plaintiff to demonstrate the merit of the claim by establishing a probability of success. We have 

described this second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384-385.) 

Protected Activity 

In this case, Plaintiffs sued Miller for (1) malicious prosecution, (2) abuse of process, (3) 

negligent infliction of emotional distress, (4) intentional infliction of emotional distress and (5) 

declaratory relief. The malicious prosecution claim is based on Miller bringing and maintaining a 

lawsuit in this Court: MSC18-01416, Shefayee v. Sahar. (Comp. ¶¶ 6, 31.) The abuse of process claim 

is based on Miller “wrongfully serving Discovery” on Plaintiffs in the underlying lawsuit. (Comp. ¶39.) 

The remaining claims are based on this same conduct.  

“A malicious prosecution action arises from protected activity under the anti-SLAPP statute 

because it involves the filing and prosecution of an underlying lawsuit, or petition to the judicial 

branch, that allegedly was malicious. [Citations.]” (S.A. v. Maiden (2014) 229 Cal.App.4th 27, 35; see 

also, Code of Civil Procedure section 425.16(e)(1), (2).) Similarly, “an abuse of process claim likewise 

involves protected activity under section 425.16. Therefore, the first anti-SLAPP prong is satisfied.” 

(S.A., supra, Cal.App.4th at 42.) Finally, the emotional distress and declaratory relief claims all arise 

from filing and prosecution of the underlying action and discovery in that action and thus, arise from 

protected activity. Therefore, Defendant has met his burden of showing that each of the claims in the 

complaint arises from protected activity.  

Probability of Prevailing on the Merits 

The burden then shifts to Plaintiffs to show a probability that they will prevail on the merits of 

each claim. (Civ. Proc. Code § 425.16(b)(1).) At this step, “the burden shifts to the plaintiff to 

demonstrate that each challenged claim based on protected activity is legally sufficient and factually 

substantiated. The court, without resolving evidentiary conflicts, must determine whether the 

plaintiff's showing, if accepted by the trier of fact, would be sufficient to sustain a favorable 

judgment. If not, the claim is stricken.” (Baral, supra, 1 Cal.5th at 396.)  

In the original opposition to this motion, Plaintiffs did not provide any opposition to the 

merits of anti-SLAPP motion. Nor did Plaintiffs discuss the merits of the complaint in their opposition 

to the attorney fee motion beyond pointing out that Defendant did not provide evidence addressing 

the underlying lawsuit. The Court continued the hearing to allow the parties to address whether 
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Plaintiffs are entitled to present new evidence showing a probability of prevailing on the merits at this 

stage in the case. The Court reviewed each parties’ supplemental brief. Plaintiffs have not convinced 

the Court that they are entitled to present new evidence at this time. None the less, the Court also 

considered whether Plaintiffs have shown a probability of prevailing based upon the evidence and 

arguments presented.   

Here, Plaintiffs have the burden of showing a probability of prevailing on the following claims: 

(1) malicious prosecution, (2) abuse of process, (3) negligent infliction of emotional distress, (4) 

intentional infliction of emotional distress and (5) declaratory relief.   

In the moving papers for the anti-SLAPP motion, Defendant argued that the litigation privilege 

applied to bar Plaintiffs’ claims. The litigation privilege applies to communications made “[i]n any (1) 

legislative proceeding, (2) judicial proceeding, (3) in any other official proceeding authorized by law, 

or (4) in the initiation or course of any other proceeding authorized by law… .”(Civ. Code, § 47(b).) 

“The litigation privilege under section 47 is an absolute privilege, and it bars all tort causes of action 

except a claim of malicious prosecution. [Citations.]” (JSJ Limited Partnership v. Mehrban (2012) 205 

Cal.App.4th 1512, 1522 [internal quotation marks omitted]; see also Rusheen v. Cohen (2006) 37 

Cal.4th 1048, 1057.) Here, causes of action two through four are based on Defendant’s filing the 

underlying lawsuit, serving discovery and hearings and briefing related to the discovery. These actions 

are all communicative activities made in a judicial proceeding and thus, the litigation privilege applies 

to bar the claims.  

The malicious prosecution claim is not barred by the litigation privilege, but Plaintiffs still have 

the burden to provide admissible evidence of each required element for the claim. “[I]n order to 

establish a cause of action for malicious prosecution of either a criminal or civil proceeding, a plaintiff 

must demonstrate ‘that the prior action (1) was commenced by or at the direction of the defendant 

and was pursued to a legal termination in his, plaintiff's, favor [citations]; (2) was brought without 

probable cause [citations]; and (3) was initiated with malice [citations].’ [Citation.]” (Sheldon Appel 

Co. v. Albert & Oliker (1989) 47 Cal.3d 863, 871-872.)  

In bringing the special motion to strike, Defendant argued that Plaintiffs could not show a lack 

of probable cause because Plaintiffs’ motion for summary judgment in the underlying action was 

denied. “Because denial of summary judgment is a sound indicator of probable cause, it is sensible to 

accept it as establishing probable cause defeating a later malicious prosecution suit.” (Roberts v. 

Sentry Life Insurance (1999) 76 Cal.App.4th 375, 384.) As a more recent case explained, a “malicious 

prosecution defendant can establish probable cause for having brought the prior action, thereby 

defeating the later malicious prosecution claim,  by showing an interim victory on the merits in the 

prior action—such as the denial of a motion for summary judgment by the defendant (i.e., the 

plaintiff in the malicious prosecution action)—even where the prior action is ultimately terminated in 

favor of the defendant. [Citations.]” (Kinsella v. Kinsella (2020) 45 Cal.App.5th 442, 447.) This rule is 
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sometimes called the interim adverse judgment rule.  

In the underlying action, Namath Sahar, Joseph Sahar, Nathan Sahar and Michele Sahar’s 

motion for summary judgment was denied. In addition, the motion summary for adjudication was (a) 

denied, as to the first, third, fourth, and fifth causes of action; (b) denied as to the sixth cause of 

action against Namath Sahar, Joseph Sahar, and Nathan Sahar, and (c) granted as to the sixth cause of 

action (fraudulent transfer) against Michele Sahar. (Miller dec. ex. 3.) 

Thus, under the interim adverse judgment rule, Plaintiffs cannot show a lack of probable 

cause as to the majority of the claims and parties in the underlying action. The interim adverse 

judgment rule does not apply to the claim against Michele Sahar for fraudulent transfer. The fact that 

a defense summary judgment was granted as to that claim, however, is not enough to establish a lack 

of probable cause or malice. (Jarrow Formulas, Inc. v. LaMarche (2003) 31 Cal.4th 728, 742-43.) 

 Plaintiffs’ main argument on probable cause is that Defendant did nothing to prosecute the 

underlying action. Yet, this argument does not address one of the key considerations in the probable 

cause analysis. “[T]here is probable cause if, at the time the claim was filed, ‘any reasonable attorney 

would have thought the claim tenable.’ [Citation.]” (Id. at 742.) Plaintiffs have not shown that no 

reasonable attorney would have thought the fraudulent transfer claim against Michele Sahar was 

untenable. Thus, Plaintiffs have not shown that there was a lack of probable cause as to Michele 

Sahar and the fraudulent transfer claim.  

Finally, the declaratory relief claim is duplicative of the other claims in the complaint and is 

seeking to address past wrongs from the underlying action. (See, e.g. In re Tobacco Cases II (2015) 240 

Cal.App.4th 779, 805 [declaratory relief operates prospectively, and not for the redress of past 

wrongs].) In addition, Plaintiffs have not addressed the declaratory relief claim. Thus, Plaintiffs have 

not shown a probability of prevailing on that claim. 

The Court finds that Plaintiffs have not met their burden of showing a probability of prevailing 

on the merits and Defendant is the prevailing party on the anti-SLAPP motion.  

Plaintiffs’ request for judicial notice is granted as to exhibits 1, 2 and 3. 

Attorney Fees 

Defendant requests $24,900 in attorney fees and $555 in costs. Defendant’s attorney, 

O’Gallagher, has 41 years of experience and charges $500 per hour. O’Gallagher spent 31.8 hours on 

the anti-SLAPP motion, 11 hours on the fee motion and anticipated 7 hours for the reply. The Court 

finds the hourly rate for O’Gallagher is appropriate, but given his experience and hourly rate, the time 

spent was too much. The Court finds the following are reasonable hours: 15 hours for the anti-SLAPP 

motion, 8 hours for the fee motion and 3 hours for the reply. Therefore, the Court finds that 26 hours 
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is a reasonable amount of time for the anti-SLAPP motion and the related fee motion. The Court 

awards attorney fees in the amount of $13,000. The Court also awards $555 in costs.  

 

  

    

2. 9:00 AM CASE NUMBER:  C22-01594 
CASE NAME:  JPMORGAN CHASE BANK, N.A. VS. RUSSELL KENYON 
 *HEARING ON MOTION IN RE:  MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
PURSUANT TO STIP FILED BY PLAINTIFF ON 2/1/23  
FILED BY: JPMORGAN CHASE BANK, N.A. 
*TENTATIVE RULING:* 
 
Parties entered into a stipulation of judgment for $39,443.63.  Defendant has failed to comply with 
the terms and conditions of the stipulation. This unopposed motion to enforce the judgment is 
granted.  The total judgment is $36,811.63 which includes a deduction of $2632.00 from the original 
judgment for payments received. 

 

  
    

3. 9:00 AM CASE NUMBER:  C22-02083 
CASE NAME:  CITY OF PITTSBURG VS. SHIRLEY PEDERSON 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION TO CONSOLIDATE ACTIONS FILED BY CITY OF 
PITTSBURG ON 1/31/23  
FILED BY: CITY OF PITTSBURG 
*TENTATIVE RULING:* 
The motion submitted by both plaintiffs is granted for the reasons cited in the moving papers.  Civ. 
Code § 1048(a).  Case No. C22-00689, entitled Hardeway v. Pederson, et al., shall be the master case 
number and all filings in either matter shall be filed therein, pursuant to Labor Code § 3853 and Code 
of Civil Procedure §1048(a). 

 

  
    

4. 9:00 AM CASE NUMBER:  C22-02715 
CASE NAME:  DINUCCI CORPORATION VS. FREMONT BANK 
 HEARING IN RE:  APPLICATION FOR ADMISSION PRO HAC VICE RE MONICA AMADOR  
FILED BY: DINUCCI CORPORATION 
*TENTATIVE RULING:* 
Pursuant to California Rules of Court Rule 9.40(a), a person who is not a member of the State Bar of 
California but who is a member in good standing of and eligible to practice before the bar of any 
United States court or the highest court in any state, territory, or insular possession of the United 
States, and who has been retained to appear in a particular cause pending in a court of this state, may 
in the discretion of such court be permitted upon written application to appear as counsel pro hac 
vice, provided that an active member of the State Bar of California is associated as attorney of record. 
 
In allowing admission pro hac vice, the California courts have stated: 
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It is common practice, and one sustained by general usage in all of the states of this union… to permit 
upon request an attorney holding a license to practice law from one state to appear in the courts of a 
sister state, and there take part in the trial of an action pending in said courts. 
 
Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930). Thus, it is well established that if Rule 9.40 is 
complied with, permission to appear pro hac vice should be granted and will be denied only in 
extreme circumstances. See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in California, pro 
hac vice applications are routinely granted). 
 
Counsel Monica Amador has complied with Rule 9.40 and accordingly, this unopposed motion is 
granted. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  C22-02715 
CASE NAME:  DINUCCI CORPORATION VS. FREMONT BANK 
 HEARING IN RE:  APPLICATION/MOTION TO APPEAR AS COUNSEL PRO HAC VICE RE ATTY M. PAULA 
AGUILA FILED BY PLN ON 2/9/23  
FILED BY: DINUCCI CORPORATION 
*TENTATIVE RULING:* 
 
Pursuant to California Rules of Court Rule 9.40(a), a person who is not a member of the State Bar of 
California but who is a member in good standing of and eligible to practice before the bar of any 
United States court or the highest court in any state, territory, or insular possession of the United 
States, and who has been retained to appear in a particular cause pending in a court of this state, may 
in the discretion of such court be permitted upon written application to appear as counsel pro hac 
vice, provided that an active member of the State Bar of California is associated as attorney of record. 
 
In allowing admission pro hac vice, the California courts have stated: 
 
It is common practice, and one sustained by general usage in all of the states of this union… to permit 
upon request an attorney holding a license to practice law from one state to appear in the courts of a 
sister state, and there take part in the trial of an action pending in said courts. 
 
Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930). Thus, it is well established that if Rule 9.40 is 
complied with, permission to appear pro hac vice should be granted and will be denied only in 
extreme circumstances. See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in California, pro 
hac vice applications are routinely granted). 
 
Counsel M. Paula Aguila has complied with Rule 9.40 and accordingly, this unopposed motion is 
granted. 
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6. 9:00 AM CASE NUMBER:  C23-00289 
CASE NAME:  JOHN ZIELINSKI VS. DANIEL TOWNE 
 HEARING IN RE:  PLAINTIFF'S REQUEST FOR PRELIMINARY INJUNCTION  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is a request for preliminary injunction by plaintiffs John B. Zielinski, Karen Josephson, 
and Sarah Josephson. For the reasons set forth, the request for preliminary injunction is denied. The 
temporary restraining order issued on February 28, 2023 is dissolved based on this ruling. 

Background 

This action involves a dispute among friends over the single family residence located at 1751 Argonne 
Drive in Concord (the "Property"). In a separate unlawful detainer action, defendants Dan and Tracey 
Towne (the "Townes"), who own the Property, are seeking to evict the Plaintiffs. Plaintiffs filed a 
verified complaint initiating this action alleging nine causes of action against the Townes, including a 
claim for specific performance, based on an alleged oral agreement made in September 2019 by 
which Dan Towne allegedly offered to sell the Property to Plaintiffs for the "current market value" of 
the Property. (Compl. ¶ 17.) Plaintiffs seek an order enjoining the Townes from evicting or attempting 
to evict them from the Property, from selling the Property, or taking action outside the litigation 
adverse to Plaintiffs' alleged interest in the Property. The register of actions shows a notice of lis 
pendens was filed by Plaintiffs. 

Plaintiffs filed their ex parte application for a temporary restraining order and preliminary injunction, 
and the Court granted a temporary restraining order on February 28, 2023, setting the hearing on 
Plaintiffs' request for preliminary injunction with specially set briefing deadlines of March 10, 2023 for 
the opposition, and March 16, 2023 for the reply. Though Defendants served their opposition papers 
by mail, rather than the more expeditious means provided under Code of Civil Procedure section 
1005(c) for law and motion matters generally, Plaintiffs have filed a substantive reply on March 20, 
2023. The Court therefore considers all of these pleadings and rules on the merits of Plaintiffs' 
injunction request.  

Standards Governing Request for Preliminary Injunction  

A preliminary injunction may be granted based on a verified complaint and declarations where 
appropriate grounds for injunctive relief are shown to exist. (Code Civ. Proc. §§ 526(a) and 527(a).) 
The grounds include where plaintiff is entitled to restrain the "commission or continuance" of an act 
based on the complaint, where commission or continuation of an act during the litigation may 
produce great or irreparable harm, or where monetary damages will not provide adequate relief or 
the amount of compensation to afford adequate relief would be extremely difficult to determine. 
(Code Civ. Proc. § 526(a)(1)-(5).)  

The decision to grant or deny a preliminary injunction "generally rests in the sound discretion of the 
trial court." (Millennium Rock Mortgage, Inc. v. T.D. Service Co. (2009) 179 Cal.App.4th 804, 808.) "In 
determining whether to issue a preliminary injunction, the trial court considers two related factors: 
(1) the likelihood that the plaintiff will prevail on the merits of its case at trial, and (2) the interim 
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harm that the plaintiff is likely to sustain if the injunction is denied as compared to the harm that the 
defendant is likely to suffer if the court grants a preliminary injunction. [Citation omitted.]" (Id.) (See 
also White v. Davis (2003) 30 Cal.4th 528, 554; Butt v. State of California (1992) 4 Cal.4th 668, 677-
678 ("Butt").)  

The Court must consider both factors, but it does so based on a "sliding scale" in which the greater 
plaintiff's showing on one factor, the less the required showing on the other. (Butt, supra, 4 Cal.4th at 
678.) The party seeking the preliminary injunction has the burden of showing all elements necessary 
to support its issuance. (O’Connell v. Superior Court (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

As to the first factor, the Court may not grant a preliminary injunction, regardless of the balance of 
interim harm, unless there is some possibility that the plaintiff would ultimately prevail on the merits 
of the claim. (Butt, supra, 4 Cal.4th at 678; Jessen v. Keystone Savings & Loan Assn. (1983) 142 
Cal.App.3d 454, 459 ("Jessen").) If the plaintiff cannot possibly prevail on the merits, a court may not 
issue a preliminary injunction, even if a strong showing of irreparable harm is made. (Butt, supra, 4 
Cal.4th at 677-678.) 

As to the second factor, courts have expressed the showing required "in various linguistic 
formulations, such as the inadequacy of legal remedies or the threat of irreparable injury (compare 
Civ. Code, § 3422 with Code Civ. Proc., § 526)." (Tahoe Keys Property Owners' Assn. v. State Water 
Resources Control Bd. (1994) 23 Cal.App.4th 1459, 1471.) Under Code of Civil Procedure section 
526(a)(2) and (a)(4), which authorizes the Court to grant injunctive relief on a showing of great or 
irreparable injury when pecuniary compensation will not give adequate relief, "an irreparable injury is 
one for which either (1) its pecuniary value is not susceptible to monetary valuation, or (2) the item is 
so unique its loss deprives the possessor of intrinsic values not replaceable by money or in kind." 
(Jessen, supra, 142 Cal.App.3d at 457 )  

" 'The ultimate goal of any test to be used in deciding whether a preliminary injunction should issue is 
to minimize the harm which an erroneous interim decision may cause. [Citation.]' " (White v. Davis, 
supra, 30 Cal.4th at 554 [emphasis in original, quoting IT Corp. v. County of Imperial (1983) 35 Cal.3d 
63, 73].) Ultimately, the Court must determine whether there would be greater injury to the 
defendant resulting from granting the injunction or to the plaintiff from refusing injunctive relief 
under the circumstances. (Association for Los Angeles Deputy Sheriffs v. County of Los Angeles (2008) 
166 Cal.App.4th 1625, 1634 [citing Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528].) 

Analysis 

A. Irreparable Harm and Harm That Is "Imminent" 

Under Civil Code section 3387, damages are conclusively presumed to be inadequate to compensate 
for breach of an agreement to transfer residential real property in which the party intends to reside. 
(Civ. Code § 3387 ["It is to be presumed that the breach of an agreement to transfer real property 
cannot be adequately relieved by pecuniary compensation. In the case of a single-family dwelling 
which the party seeking performance intends to occupy, this presumption is conclusive."].) Plaintiffs' 
Complaint alleges a breach of an agreement by Defendants the Townes to sell Plaintiffs the Property 
where they currently reside and have lived in since October 2019. The potential for irreparable harm 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  03/23/2023 
 

 

 

Page 10 of 38 

is established by these facts. 

Defendants argue there is no "imminent" harm that requires injunctive relief, because the unlawful 
detainer action is in the discovery stage and that Defendants do not expect to request a trial until 
April, such that a trial and determination may not occur until late April. The fact the eviction 
proceedings are advancing in the unlawful detainer action and could result in judgment in a few 
weeks is sufficiently "imminent" and not speculative; the unlawful detainer presents "a realistic 
prospect that the party enjoined" intends to evict Plaintiffs from possession of the Property they 
contend they have an agreement to buy. (Korean Philadelphia Presbyterian Church v. California 
Presbytery (2000) 77 Cal.App.4th 1069, 1084.) (See also Code Civ. Proc. § 526(a)(3) [" An injunction 
may be granted . . . [P] . . . [P] . . . [w]hen it appears . . . that a party to the action is doing, or 
threatens, or is about to do, or is procuring or suffering to be done, some act in violation of the rights 
of another party to the action respecting the subject of the action, and tending to render the 
judgment ineffectual."].) 

B. Probability of Prevailing on the Merits 

Plaintiffs' Complaint alleges causes of action for monetary relief based on various theories, including 
promissory fraud, negligent misrepresentation, constructive fraud, breach of contract, and breach of 
the implied covenant of good faith and fair dealing. Plaintiffs' sixth cause of action seeks specific 
performance of the alleged oral agreement for the sale of the Property to Plaintiffs. Three other 
causes of action assert claims for related remedies, specifically a "resulting trust" based on Plaintiffs' 
theory that they should become title holders of the Property (if they buy the Property), declaratory 
relief, and injunctive relief. (Compl. 7th, 8th, and 9th C/As). Plaintiffs' claim and Defendants' 
opposition raise two primary issues as to whether Plaintiffs have demonstrated some probability of 
prevailing sufficient to support their request for an injunction, specifically, whether the claim for 
specific enforcement of the oral contract is barred by the statute of frauds and if not, whether the 
terms of the agreement as presented by Plaintiffs meet the standards for specific performance.  

1. Statute of Frauds 

The statute of frauds generally requires a contract for the sale of real property to be in writing. (Civ. 
Code § 1624(a)(3).) An exception to the general rule relied on by Plaintiffs is that part performance of 
the contract may make the oral agreement enforceable. (Sutton v. Warner (1993) 12 Cal.App.4th 415, 
422 [" 'Under the doctrine of part performance, the oral agreement for the transfer of an interest in 
real property is enforced when the buyer has taken possession of the property and either makes a full 
or partial payment of the purchase price, or makes valuable and substantial improvements on the 
property, in reliance on the oral agreement.' [Citation omitted, italics in original.]"].) (See also In re 
Marriage of Benson (2005) 36 Cal.4th 1096, 1108-1109 cited by Defendants ["where assertion of the 
statute of frauds would cause unconscionable injury, part performance allows specific enforcement of 
a contract that lacks the requisite writing. [Citation omitted.] The doctrine most commonly applies in 
actions involving transfers of real property."].) 

"[T]o constitute part performance, the relevant acts either must 'unequivocally refer[]' to the contract 
[citation omitted], or 'clearly relate' to its terms. [Citations omitted.] Such conduct satisfies the 
evidentiary function of the statute of frauds by confirming that a bargain was in fact reached. 
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[Citation omitted.]" (In re Marriage of Benson, supra, 36 Cal.4th at 1109.) (See also Secrest v. Security 
National Mortgage Loan Trust 2002-2 (2008) 167 Cal.App.4th 544, 555 [same].) "In addition to having 
partially performed, the party seeking to enforce the contract must have changed position in reliance 
on the oral contract to such an extent that application of the statute of frauds would result in an 
unjust or unconscionable loss, amounting in effect to a fraud. [Citations omitted.]" (Id.) Payment of 
money alone is not enough to take an invalid agreement out of the statute of frauds. (Id. at 555-556.)  

2. Specific Performance Standards 

"The equitable remedy of specific performance cannot be granted if the terms of a contract are not 
certain enough for the court to know what to enforce. [Citations omitted.]" (Patel v. Liebermensch 
(2008) 45 Cal.4th 344, 349 ("Patel").) (See also Civ. Code, § 3390, subd. 5.) In general, "to obtain 
specific performance after a breach of contract, a plaintiff must generally show: '(1) the inadequacy of 
his legal remedy; (2) an underlying contract that is both reasonable and supported by adequate 
consideration; (3) the existence of a mutuality of remedies; (4) contractual terms which are 
sufficiently definite to enable the court to know what it is to enforce; and (5) a substantial similarity 
of the requested performance to that promised in the contract. [Citations.]' [Citations omitted.]" 
(Real Estate Analytics, LLC v. Vallas (2008) 160 Cal.App.4th 463, 472 [quoting Tamarind Lithography 
Workshop, Inc. v. Sanders (1983) 143 Cal. App. 3d 571, 575].) 

The question of whether a contract is certain enough to be specifically enforced is a question of law 
for the Court to determine. (Patel v. Liebermensch, supra, 45 Cal.4th at 348 fn. 1.) The material terms 
of a contract to purchase real property include the identity of the buyer and seller, the property to be 
transferred, and the price to be paid. (Id. at 349-350.) To be enforced by specific performance, the 
parties' obligations must be certain and definite. (Weddington Productions, Inc. v. Flick (1998) 60 
Cal.App.4th 793, 811-812 ["The terms of a contract are reasonably certain if they provide a basis for 
determining the existence of a breach and for giving an appropriate remedy.' [Citation omitted.] If, by 
contrast, a supposed 'contract' does not provide a basis for determining what obligations the parties 
have agreed to, and hence does not make possible a determination of whether those agreed 
obligations have been breached, there is no contract. [Citations omitted.]" (internal quotation marks 
omitted)]; Moncada v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 768, 777 ["The terms of a 
contract are reasonably certain if they provide a basis for determining the existence of a breach and 
for giving an appropriate remedy. ' "Where a contract is so uncertain and indefinite that the intention 
of the parties in material particulars cannot be ascertained, the contract is void and unenforceable." ' 
[Citations omitted.]," quoting Ladas v. California State Auto. Assn. (1993) 19 Cal.App.4th 761, 770].) 

C. Application to the Evidence 

Here, Plaintiffs argue that they partially performed by moving into the Property, obtaining an 
appraisal, and making "substantial" improvements at their own expense, which they contend under 
their agreement would be deducted from the purchase price for the Property. They contend they 
acted in reliance on the agreement based on this partial performance. They also contend they relied 
by allegedly foregoing an opportunity to buy another property in June 2021 in Walnut Creek, based 
on their alleged agreement to buy this Property and the amounts they had already expended on 
improvements at this Property pursuant to the alleged oral agreement. (Compl. ¶ 40.)  
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Dan Towne denies he made an agreement to sell the Property to Plaintiffs during the time frame 
when Plaintiffs were moving into the residence, and Dan Towne provides a different context and 
explanation for Plaintiffs' move into the Property, and the condition of the Property on move in. (D. 
Towne Decl. ¶¶ 19-30, 33.) Plaintiffs undisputedly signed a detailed, written, three-year Residential 
Lease Agreement for the Property on October 2, 2019 at or about the time they moved into the 
Property supposedly as "buyers" and after they allegedly entered into an oral agreement to buy the 
Property. (T. Towne Decl. ¶ 2 and Exh. 1.) The terms of the Lease bind them to rent the Property for 
three years with escalating monthly lease payments and without any reference to Plaintiffs' alleged 
contract to purchase the Property. (T. Towne Decl. Exh. 1.) The $3,000 payment allegedly made to 
"help" Dan Towne pay the mortgage matches the security deposit under the Lease. (Compl. ¶ 23; T. 
Towne Decl. Exh. 1.) 

Evidence of Zielinski's communication with Tracey Towne in December 2019 regarding the manner of 
payment of their rent checks notably does not include any suggestion that they were really buyers of 
the Property, or that the lease was a "joke" or nonbinding as they contend, rather than a binding 
three-year lease obligation. (Compare T. Towne Decl. ¶ 11 and Exh. 4, to Zielinski Decl. ¶ 31 and 
Compl. ¶¶ 30, 31.) To the contrary, this evidence and other evidence tend to undermine Plaintiffs' 
alleged reliance on Dan acting on behalf of or having authority to bind Tracey to an oral agreement to 
sell. (Compl. ¶ 30 [allegedly asked to sign lease to "appease Tracey"]; Zielinski Decl. ¶ 11 and Exh. C 
[text message to Duke referring to a $700,000 loan and "buying Tracey out"].) The timing of the 
communication between Zielinksi and Tracey Towne in December 2019 is also notable, as the 
exchange occurred after Zielinski apparently obtained the December 2019 appraisal which 
supposedly was to set the purchase price for the sale. (T. Towne Decl. ¶ 11 and Exh. 4.) Plaintiffs have 
presented no evidence they made any attempt to buy the Property until more than two years later. 

The improvements Plaintiffs allegedly made are subject to dispute, both as to whether Defendants 
were aware of the nature and extent of the improvements Plaintiffs were making, whether the 
improvements are permanent or removable or constitute "improvements," and whether the work 
they did is clearly related to the alleged oral purchase agreement or was done unilaterally by Plaintiffs 
for their own benefit while living at the Property during the lease term. (Zielinski Decl. ¶ 7; S. 
Josephson Decl. ¶¶ 16, 18; T. Towne Decl. ¶¶ 8-10; D. Towne Decl. ¶¶ 34, 37, 45, 46, 49-50.) 
Plaintiffs' evidence of "substantial" improvements includes lists of work allegedly done in October 
2019, much of which consists of cleaning or removal of personal property. (Compl. ¶¶ 33, 38, 76, 81, 
113, 118.) Despite repeated assertions that Plaintiffs expended over $300,000 in improvements on 
the Property in their Complaint, Plaintiffs have only presented receipts for approximately $10,000, 
and a list of expenditures they allege they incurred between 2019 and 2021 totaling roughly $25,000. 
(Zielinski Decl. (Zielinksi Decl. ¶¶ 8-10 and Exh. B.) One of the items listed includes an approximate 
$1,500 refrigerator, an appliance clearly removable. Plaintiffs submit the Wright and Harkin 
Declarations as third party witnesses to the alleged oral contract, but the declarations are stated in at 
best general terms without specifics. Notably, both of those declarants allegedly did a lot of work on 
the Property, but neither provides documentation for the specific work they did or specific details of 
what they did, when they did it, and when and how much they were paid.  

Plaintiffs moving into the Property, painting and performing other work to the extent they have 
documented anything specific can be consistent with their three-year Lease and relatively long-term 
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tenant status. It is not clearly or "unequivocally" related to the alleged oral agreement to buy the 
Property, especially tenants who may have hoped at some point to purchase the Property from 
Defendants.  

Though Plaintiffs assert they and Dan Towne obtained the December 2019 appraisal of the Property, 
the face of the appraisal report shows only Zielinski obtained the appraisal. There is direct evidence 
that Plaintiffs provided the December 2019 appraisal to Dan Towne or Tracey Towne 
contemporaneously with their receipt of the appraisal in furtherance of the alleged oral agreement. 
There is no evidence Plaintiffs took any steps to buy the Property after receipt of the December 2019 
appraisal until more than two years later in January 2022, discussed further below, which is another 
fact undermining a finding that Plaintiffs' conduct constitutes clear or unequivocal steps in 
furtherance of the alleged oral agreement.  

Even if Plaintiffs had presented sufficient evidence of part performance to take the oral agreement 
outside the statute of frauds, the key material term of the purchase price is so indefinite and 
uncertain based on the evidence before the Court that Plaintiffs have not demonstrated a probability 
that the alleged oral purchase agreement can be specifically enforced. The purchase price term is an 
essential material term that must be agreed upon and must be sufficiently certain and definite in 
order for the Court to specifically enforce an contract for the purchase and sale of real estate under 
Patel. (Patel, supra, 45 Cal.4th at 349-350.) It is not certain and definite in this case based on the 
evidence. 

Sarah Josephson states that a true and correct copy of "the appraisal" on which Plaintiffs contend the 
purchase price was to be based is attached to her declaration as Exhibit B, an appraisal report by 
Michael J. Scott of On-Time Appraisals with an Effective Date of December 6, 2019, more than two 
months after the alleged agreement was made. Plaintiffs' description of the alleged oral agreement in 
Plaintiffs' Complaint and the Zielinski and Sarah Josephson Declarations, however, is inconsistent and 
uncertain. (Zielinski Decl. ¶ 7 [Dan Towne told them they "could buy the property for the original 
appraised valued [sic] minus the cost of [their] improvements." (Emphasis added.)]; S. Josephson 
Decl. ¶ 16 [same]; Ver. Compl. ¶¶ 17, 59, 96 [Dan Towne "offered to sell Plaintiffs the house at the 
current market value." (Emphasis added.)]; Ver. Compl. ¶ 133 [purchase price was "market price less 
the cost of improvements"].) In the sixth cause of action for specific performance, Plaintiffs allege in 
September 2019, "Plaintiffs and Defendants entered into a contract to sell the Property to Plaintiffs 
for $727,500 minus the expenses Plaintiffs incurred to improve the Property." (Ver. Compl. ¶ 153 
[emphasis added].) In other paragraphs, Plaintiffs, however, allege that "The appraisal and the 
agreed-to purchase price of the Property with the benefit of the improvements was $727,500." 
(Compl. ¶¶ 68, 105 [emphasis added].) (See also Harkin Decl. ¶ 7 ["the appraisal was the sale price" 
(emphasis added)].) 

The December 2019 appraisal has material, internal inconsistencies that are not explained. The 
second page of the Supplemental Addendum, contrary to other portions of the appraisal, states the 
appraiser allegedly valued the Property retroactively to October 1, 2019 and valued the Property "as 
is" based on its alleged condition at that time before alleged "improvements" were made to the 
Property. (S. Josephson Decl. 3 of 5, p. 7 of PDF.) The basis for the appraiser's knowledge of the 
condition of the Property on October 1, 2019, two months before he was engaged, or any changes 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  03/23/2023 
 

 

 

Page 14 of 38 

made to the Property between that date and the time he performed his appraisal is not stated.  

Further, this "as is" appraisal value, supposedly setting the purchase price which is stated to be 
without improvements, is inconsistent with Plaintiffs' other allegations that the appraisal set the 
purchase price "with the benefit of the improvements." (Compare Compl. ¶¶ 133, 153 to 68, 105.) 
Reducing the purchase price of the Property from the December 2019 "as is" appraised value by the 
cost of improvements to be made by Plaintiffs would in effect give Plaintiffs a double credit for the 
cost of the improvements. The purchase price based on the value of the Property without 
improvements takes into account the allegedly diminished condition of the Property; further reducing 
the "as is" purchase price by the cost of improvements, which would presumably increase the value 
of the Property by those costs, would allow Plaintiffs to pay $427,500 for the Property as improved 
with a presumptive value of approximately $1,027,500 after the improvements.  

Plaintiffs' actions after making the alleged oral purchase agreement in September 2019 but before 
the disputes between the parties arose highlight doubts that their actions demonstrate part 
performance of the alleged oral contract as well as the uncertainty and indefiniteness of the price 
term of the alleged agreement. Plaintiffs have presented no evidence that they ever took steps to buy 
the Property for the $727,500 appraised value "minus the costs of improvements" as alleged in 
paragraph 153 of their specific performance cause of action. The first time that they took any steps to 
try to buy the Property after Zielinski obtained the December 2019 appraisal was not until January 
2022. They allege that in January 2022, they notified Dan Towne they had "secured" funds for a down 
payment and qualified for a $750,000 loan, indicating the purchase price they were proposing to pay 
was considerably more than $727,500 less improvements costs, which, based on their allegations 
they made $300,000 in improvements, would have made the purchase price $427,500. (Compl. ¶¶ 
41, 84.)  

They allege they subsequently made written offers to buy the property for $950,000 in May 2022, and 
later a written offer for $850,000. (Compl. ¶¶ 46, 52, 54.) None of these purchase offers by Plaintiffs 
are consistent with the alleged oral agreement that they could buy the Property for the December 
2019 "as is" appraised value of $727,500 less their costs of improvements of $300,000. (See also 
Zielinski Decl. ¶ 11 and Exh. C [text message to Duke referring to a $700,000 loan and "buying Tracey 
out", another potential purchase amount inconsistent with what Plaintiffs allege were the terms of 
the oral agreement].) 

Further, there is no evidence before the Court as to what "costs of improvements" the parties agreed 
would qualify as "improvements" to the Property for purposes of deducting those costs to determine 
the final purchase price, nor have they offered evidence that the parties agreed to any standards or 
parameters by which the deductible or creditable "improvement" costs would be determined, such as 
a minimum or maximum dollar limit, types or categories of improvements, the time frame of the 
improvements to be made that would be credited, or how to value or credit work done by the 
Plaintiffs themselves, if at all.  

Plaintiffs cite submitted long lists of work they allegedly performed on the Property in October 2019 
and thereafter, none of which have any specific value or cost attributed to them or details to support 
Plaintiffs' conclusory allegations the costs totaled over $300,000. (Compl. ¶¶ 33, 38, 76, 81, 113, 118.) 
Plaintiffs allege they "completed over $300,000 in work to improve the Property." (Compl. ¶¶ 38, 81, 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  03/23/2023 
 

 

 

Page 15 of 38 

113.) The "Improvements" include a number of line items for cleaning or removal of personal 
property; it is not clear whether they contend the cleaning is an "improvement" included in the 
$300,000 in improvements. (Compl. ¶¶ 33, 38, 76, 81, 113, 118.) Cleaning and removing extraneous 
personal property may "improve" the appearance of the Property, but the term "improvement" in 
reference to real estate typically involves more permanent changes to the physical asset. (See, e.g., 
Civ. Code § 3106 [defining "work of improvement" as including "construction, alteration, addition to, 
or repair, in whole or in part, of" a building, and grading, leveling, or filling land]; Bus. & Prof. Code § 
7151(a) [defining “Home improvement” as 'repairing, remodeling, altering, converting, or 
modernizing of, or adding to, residential property, as well as the reconstruction, restoration, or 
rebuilding of a residential property that is damaged . . . and shall include, but not be limited to, the 
construction, erection, installation, replacement, or improvement of driveways, swimming pools, 
including spas and hot tubs, terraces, patios, awnings, storm windows, solar energy systems, 
landscaping, fences, porches, garages, fallout shelters, basements, and other improvements of the 
structures or land which is adjacent to a dwelling house. “Home improvement” shall also mean the 
installation of home improvement goods or the furnishing of home improvement services."].) They 
also include in the lists obtaining an appraisal for the Property; it is not clear how obtaining an 
appraisal is an improvement of the Property. (Compl. ¶¶ 38, 81, 118.)  

The Zielinski Declaration attaches lists with partially obscured Home Depot and other receipts, 
totaling approximately $25,000, not even close to the $80,000 he declares Plaintiffs spent in 2019, 
and some of the items include expenditures in 2020 and 2021. (Zielinksi Decl. ¶¶ 8-10 and Exh. B.) 
Plaintiffs submit the Wright and Harkin Declarations, persons who allegedly worked on the 
improvements, which provide no details, receipts, invoices, or other proof of work and payment for 
their services. 

It is not clear from the evidence what amount Plaintiffs contend they must pay to buy the Property if 
the Court were to order specific performance of the alleged oral agreement. They have not presented 
evidence that there is a definite and certain, agreed-to and calculable amount they must pay to buy 
the Property based on the alleged oral agreement. 

The Court also notes under Real Estate Analytics, LLC v. Vallas, supra, 160 Cal.App.4th 463, for a 
contract to be specifically enforceable, it must also be reasonable, given that specific performance is 
an equitable remedy. (Id. at 472.) Under Plaintiffs' allegations in the specific performance cause of 
action, Plaintiffs in effect contend that the parties agreed the appraisal from December 2019 would 
set the purchase price of the Property indefinitely until Plaintiffs decided to buy the Property or had 
obtained the financial wherewithal to do so, including more than two years later when they had 
"secured" funds for a down payment, and without restriction on the "improvements" Plaintiffs could 
continue to make and deduct from the price. Plaintiffs do not present evidence or argument that 
explains why this is reasonable.  

There is some evidence in the Dan Towne declaration that could support the existence of an oral 
agreement to potentially sell the Property to Plaintiffs in January 2022. (D. Towne Decl. ¶¶ 40-45.) 
The evidence shows again that the price term, however, was never agreed upon by the parties. (D. 
Towne Decl. ¶¶ 40-45. 51-55.)  

Plaintiffs have also not presented evidence that they had, or currently have, the ability to buy the 
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Property. The Verified Complaint contains a general allegation that "Zielinski owns other property," 
that "at all times he could afford to purchase the Property outright," and that Plaintiffs "were ready, 
willing and able to move forward with the purchase of the Property." (Compl. ¶ 26.) Plaintiffs, 
however, also allege that in January 2022, two and a half years after the alleged purchase agreement 
was made, "Plaintiffs let DAN TOWNE know they had secured cash for a down payment and qualified 
for a loan of $750,000.00, an increased price from the original agreement," suggesting by implication 
that they had not secured funds for a down payment prior to that. (Compl. ¶ 41 [emphasis added].)  

Conclusion 

The Court is faced with substantially conflicting versions of events, including the events that led to 
Plaintiffs' moving into the Property in the first place. The Court has evaluated the evidence in detail. 
Many of the "facts" asserted by Plaintiffs are not supported or are undermined by other evidence and 
reasonable inferences drawn from the evidence and documents before the Court, or otherwise lack 
credibility under the totality of the evidence and circumstances presented.  

"Granting or denying an injunction is within the sound discretion of the trial court and will be upheld 
on appeal absent an abuse of discretion. Discretion is abused when a court exceeds the bounds of 
reason or contravenes uncontradicted evidence. [Citation omitted.]" (Jessen, supra, 142 Cal.App.3d at 
458.) As the Court explained in Jessen, "[T]he court may deny a preliminary injunction either (1) on its 
finding irreparable injury will not result to the party seeking the injunction, or (2) that the party has 
failed to demonstrate a reasonable probability of success on the merits. [Citations omitted.] . . . . [¶] 
In a practical sense it is appropriate to deny an injunction where there is no showing of reasonable 
probability of success, even though the foreclosure will create irreparable harm, because there is no 
justification in delaying that harm where, although irreparable, it is also inevitable." (Id. at 459 [italics 
in original, affirming trial court order denying preliminary injunction to stay foreclosure sale of 
plaintiffs' interests in condominium units].)  

Based on the Court's evaluation of the evidence before it, Plaintiffs have not demonstrated that they 
have any probability of prevailing on the merits on their specific performance and related remedies 
causes of action for the Court to compel Defendants to sell Plaintiffs the Property, on which their 
request for preliminary injunction is necessarily based. The Court's ruling on the preliminary 
injunction request is not a ruling on the merits of the claims in the action. (See Continental Baking Co. 
v. Katz (1968) 68 Cal.2d 512, 528 ["[t]he granting or denial of a preliminary injunction does not 
amount to an adjudication of the ultimate rights in controversy"]; Yee v. American National Ins. Co. 
(2015) 235 Cal.App.4th 453, 457-458.)  

Evidentiary Objections 

Defendants have filed evidentiary objections to all declarations filed by Plaintiffs other than the 
Richards Declaration. The Court rules on the objections as follows: 

 Wright Declaration 

Obj. Nos. 1, 2, 3, 4, 7, 9 – Overruled; Obj. Nos. 5, 6, 8, 10, 11, 12, 13 -- Sustained. 

 Harkin Declaration 
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Obj. Nos. 1, 2, 3, 4, 7, 9 – Overruled; Obj. Nos. 3, 4, 5, 6, 8, 10 - Sustained. 

 S. Josephson Declaration  

Obj. Nos. 1 - 11 - Overruled. 

 Zielinski Declaration 

Obj. Nos. 1 – 4 – Overruled; Obj. No. 5 – Overruled, except as to the phrase "bad faith basis."  
 

  
    

7. 9:00 AM CASE NUMBER:  MSC16-01118 
CASE NAME:  YUE VS. TRIGMAX SOLUTIONS 
 *HEARING ON MOTION IN RE:  MOTION TO BE RELIEVED AS COUNSEL FILED BY WILLIAM N POHL 
FOR YEYECLUB.COM ON 1/31/23  
FILED BY: YEYECLUB.COM 
*TENTATIVE RULING:* 

The motion to be relieved as counsel is granted. Plaintiff’s objections are without merit.  
 

  
    

8. 9:00 AM CASE NUMBER:  MSC16-02024 
CASE NAME:  CLANCY VS. DONALD L. DAVIS BUILDERS 
 *HEARING ON MOTION IN RE:  TO STRIKE OR TAX DEFENDANT'S MEMORANDUM OF COSTS  
FILED BY:  
*TENTATIVE RULING:* 
 
After jury trial, the jury returned a verdict in favor of Plaintiff Timothy Clancy.  As to Plaintiff Susan 
Clancy, the jury did not find that Defendant’s negligence was a substantial factor in Mrs. Clancy’s 
claims of loss of consortium.  Defendant has filed a memorandum of costs, outlining their costs and 
requesting 50% of these costs be awarded based on Plaintiff Susan Clancy not being awarded any 
recovery by the jury.  
 
I.  
 
Except as otherwise provided, a prevailing party is entitled as a matter of right to recover costs in any 
action or proceeding. (§ 1032, subd. (b).) To obtain costs, the prevailing party must file and serve a 
memorandum of costs, which "must be verified by a statement of the party, attorney, or agent that 
to the best of his or her knowledge the items of cost are correct and were necessarily incurred in the 
case." (Cal. Rules of Court, rule 3.1700(a)). Copies of bills, invoices, statements, or other 
documentation need not be attached to the memorandum (Jones v. Dumrichob (1998) 63 Cal.App.4th 
1258, 1267), but the memorandum must provide enough detail to determine the cost sought is 
statutorily awardable (Nelson v. Anderson (1999) 72 Cal.App.4th 111, 132 (Nelson) [since cost 
memorandum did not state how subpoenas were served, it could not be determined from the face of 
the cost bill whether those items were proper]). 
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If the items on the face of the cost memorandum appear to be proper charges, the verified cost 
memorandum is prima facie evidence of their propriety, and it is the challenging party who bears the 
burden to show the costs were not reasonable or necessary. (Ladas v. California State Auto. Assn. 
(1993) 19 Cal.App.4th 761, 774.) 
 
To challenge costs, a party must file a motion to strike or tax the costs. A motion to tax costs that 
disputes the nature or amount of particular costs generally must be supported by declarations. 
(County of Kern v. Ginn (1983) 146 Cal.App.3d 1107, 1113-1114.) Conclusory statements in a 
memorandum of points and authorities or a counsel's declaration will not suffice. (Rappenecker v. 
Sea-Land Service, Inc. (1979) 93 Cal.App.3d 256, 266, [conclusory statements in brief and declaration 
that certain costs were included to circumvent settlement agreement in other cases insufficient to 
rebut verified cost bill].) The mere filing of a motion to tax costs may be a proper objection to an item 
if the necessity of that item appears doubtful, does not appear to be proper on its face (Nelson, supra, 
72 Cal.App.4th at p. 131), or presents a legal question (Fennessy v. Deleuw-Cather Corporation (1990) 
218 Cal.App.3d 1192, 1195-1996 [motion to tax questioning entitlement to deposition costs incurred 
by all six defendants represented by the same counsel was sufficient to place the cost at issue without 
additional declarations or affidavits]). If section 1033.5 expressly allows the particular item and it 
appears proper on its face, the burden is on the objecting party to show the costs to be unnecessary 
or unreasonable. (Nelson, at p. 131.) 
 
If costs are properly placed at issue, the burden of proof shifts to the party seeking costs to justify 
them by providing evidence and supporting documentation that the costs were reasonable and 
necessarily incurred. (Ladas v. California State Auto. Assn., supra, 19 Cal.App.4th at p. 774; see Jones 
v. Dumrichob, supra, 63 Cal.App.4th at p. 1267.) 
 
Section 1033.5 lists the items allowable as costs and those that are not. Allowable costs must be 
"reasonably necessary to the conduct of the litigation" and "reasonable in amount." (§ 1033.5, subd. 
(c)(2)-(c)(3).) The trial court has broad discretion to determine what costs were reasonably necessary 
to the conduct of the litigation and whether they were reasonable in amount. (Howard v. American 
National Fire Ins. Co. (2010) 187 Cal.App.4th 498, 54; § 1033.5, subd. (c)(2).)  
 
II. Defendants' Costs 
 
Respondents' cost memorandum, which was submitted on Judicial Council Forms, form MC-010, 
sought $75,222.48 which was characterized as one-half of the total of recoverable costs in the case 
[$150,444.97 (.50 =): $495.00 for filing and motion fees; $9,566.80 for jury fees; $17,019.73 for 
deposition costs;  $65,629.25 for witness fees,  for service  of process costs; $18,656.87 for court 
reporter fees; and $4,056.00 for models, enlargements, and photocopies of exhibits. No exhibits were 
attached to the cost memorandum and the amounts sought were not broken down. Under the “total 
costs” line, Defendant Donald Davis Builders, Inc. seeks $75,222.48 (50% of $150,444.97). 
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III. Plaintiff’s Opposition 
 
Plaintiffs filed a motion to tax the majority of the costs claimed by Defendant.  The hearing on this 
motion was continued until the Court’s decision regarding Plaintiffs motion for new trial, or in the 
alternative, additur, regarding the jury’s award of $0 to Plaintiff Susan Clancy for her loss of 
consortium claim. In an order dated March 3, 2023, the motion for new trial or additur was denied. 
 
Defendant is entitled to seek costs as a prevailing party under California Code of Civil Procedure § 
1032(a)(4). Under § 1032(a)(4), the definition of “Prevailing Party” includes…a defendant as against 
those plaintiffs who do not recover any relief against that defendant. Because the verdict given by the 
jury was entered as a judgment awarding $0 to Susan Clancy, Defendant Donald L. Davis Builders, Inc. 
is a prevailing party against Susan Clancy and entitled to recover costs under CCP § 1032((b).   
 
Plaintiff objects to the apportionment of costs which were presumed by Defendant to be 50%. The 
Court agrees that 50% is excessive for recovery of costs as prevailing party as to Mrs. Clancy.   
Recovery of costs is purely statutory, and a prevailing party is entitled as a matter of right to recover 
costs of suit in any action or proceeding. (Code Civ. Proc., § 1032, subd. (b).). Statutorily allowable 
costs, however, must be “reasonably necessary to the conduct of the litigation” and “reasonable in 
amount.” (Code Civ. Proc., § 1033.5 subd. (c)(2), (3).) In apportioning costs in cases involving multiple 
litigants, trial courts should look to the reason the costs were incurred. (Fennessy v. DeLeuw-Cather 
Corp. (1990) 218 Cal.App.3d 1192, 1196. 
 
Although Plaintiff asserts that only questions of Ms. Clancy should be credited as to the costs 
recoverable on behalf of Defendant, the Court views the trial, and the preparation thereof, more 
holistically.  Mrs. Clancy’s testimony was integral to Mr. Clancy’s claim, as she testified not only on the 
impact to herself, but to the changes she saw in Mr. Clancy.   Because the impact on Mrs. Clancy was 
contingent upon and related to the presentation of Mr. Clancy’s case, Defendants needed to question 
witnesses regarding her claims, and, prepare for her testimony.  For example, Plaintiff claims that, 
despite defense counsel questioning certain expert witnesses (Chris Andrews, Anlee Kuo, Sarah Hall 
and Ronald Albucher), regarding Mrs. Clancy’s claims, none of the costs of their depositions can be 
considered costs attributed to Susan Clancy.   The Court disagrees.  The costs recoverable are not 
what narrowly occurred at trial, but the costs for the preparation of trial, which, by necessity, is wide-
ranging.   As to filing fees, Defendant requests 50% of their filing fee since there were two plaintiffs.  
Although the filing fee for the answer is the same for one or many plaintiffs, it is still appropriate to 
apportion the fee.  Defendant erred in calculating the jury fees.  Jury fees are $5,525.85, not 
$9,566.80.  As to the depositions, considering the impossibility of scouring each deposition for 
questions specific to Mrs. Clancy, as well as the interconnectedness of Mrs. Clancy’s claim to Mr. 
Clancy’s claims, the Court finds that the questions concerning Mr. Clancy’s claims are related to Mrs. 
Clancy’s claim and counsel would need to rely on those answers in order to prepare for Mrs. Clancy’s 
claims.  Hence, with an adjustment to the jury fees, the remainder of the claims are valid.  The Court 
only finds, however that the apportionment which would fairly compensate the prevailing party to be 
25%, not 50%.  Mr. Clancy’s claims comprised 75% of the lawsuit, not 50%.  Overall costs of 
$150,444.97 less the inaccurate jury fee overage of $4040.95 = 146,404.02 * .25 = $36,601.00. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  03/23/2023 
 

 

 

Page 20 of 38 

 
Costs to Defendant are awarded of $36,601.00. 
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC18-01894 
CASE NAME:  FRESH SOURCE VS DAGEN, ET AL. 
 HEARING ON SUMMARY MOTION  MOTION FOR SUMMARY JUDGMENT, FILED BY SHAWN DAGEN  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Shawn Dagen’s Motion for Summary Judgment (“MSJ”). The MSJ 

relates to the sole remaining cause of action alleged against Mr. Dagen – breach of oral contract.  

For the following reasons, the Motion for Summary Judgment is denied.  

The Parties’ Requests for Judicial Notice are granted, although not necessary to review the Court’s 

own files in this matter.  

Procedural Issues 

Initially, it is worth noting that the below analysis pertains to Plaintiff’s Amended Opposition papers 

due to Plaintiff’s failure to follow the proper procedures for filing an opposition to a motion for 

summary judgment. This is the second time the Court ordered Plaintiff to re-do their papers for 

failure to file suitable papers and appropriate evidence. As discussed in more detail below, Plaintiff’s 

papers continue to present difficulties for the Court in analyzing Plaintiff’s arguments and being able 

to quickly and easily reference the evidence that allegedly supports those arguments. Failing to abide 

by the proper procedures and making the Court’s work more difficult is a disservice to the client and 

an additional burden on the Court.  

For example, as discussed in detail below, many of the alleged ‘facts’ asserted by Plaintiff are not 

supported by the evidence Plaintiff cites. A large number of these facts and the related evidence were 

cited by Plaintiff in its opposition to Defendants first motion for summary adjudication. In the Court’s 

earlier ruling it noted the discrepancies and highlighted that the ‘facts’ are not supported by the 

evidence. Even with this prior ruling, Plaintiff realleges that exact same ‘facts’ with the exact same 

evidence. The Court is unclear as to why a party would fail to fix these issues. This just creates 

additional and unnecessary work for the Court.  

Such improper actions include filing unnecessary and improper papers without following the proper 

procedures.  

Surreply 

In normal motion practice, the moving party may file moving papers, then the opposing party may file 
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an opposition, and then the moving party may respond with a reply. (CCP § 1005(b).) There is no 

provision in the Code of Civil Procedure for further briefing, a reply-to-a-reply or a so-called ‘surreply.’ 

If a party believes that further briefing is necessary, it should raise the issue ex parte and seek leave of 

the court to file an additional brief.  

The consideration of an unauthorized surreply is within the discretion of the Court. (Guimei v. General 

Electric Co.  (2009) 172 Cal.App.4th 689, 703.) Accordingly, the Court disregards Plaintiff’s surreply 

and the documents filed therewith.  

Factual Background 

Plaintiff Fresh Source Produce, LLC (“Plaintiff” or “Fresh Source”) is a produce merchandiser and 

broker.  

HS&R Sales and Marketing Solutions, LLC (“HS&R Sales”) was formed in 2009. HS&R Sales is in the 

business of providing sales and marketing services to consumer-packaged goods companies.  

Defendant Shawn Dagan (“Defendant” or “Mr. Dagen”) was the President of Plaintiff Fresh Source 

from approximately August 2013 until July 16, 2018, when he resigned from Fresh Source. The day 

after resigning from Fresh Source, Mr. Dagan signed an Employee Confidentiality, Non-Disclosure, and 

Non-Solicitation Agreement (“NDA”) with HS&R Sales. Shortly thereafter, in August 2018, Defendant 

HS&R Fresh, LLC (“HS&R Fresh”) was formed. HS&R Fresh is jointly owned by HS&R Sales (60% owner) 

and Defendant Shawn Dagen (40% owner).  

In September 2018, Plaintiff filed the instant case alleging nine causes of action. Defendants 

previously moved for, and were granted, summary adjudication as to the first eight causes of action. 

The sole remaining cause of action relates to an oral contract Defendant Dagen entered into with 

Plaintiff Fresh Source.  

Standard 

Summary judgment is proper if all the papers submitted show that there is no triable issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law. (Code Civ. Proc. § 
437c(c).) A moving defendant satisfies the initial burden of showing that a cause of action has no 
merit if he shows that one or more elements of the cause of action, even if not separately pleaded, 
cannot be established, or that there is a complete defense to the cause of action. (Code Civ. Proc., § 
437c (p)(2).) 

Once the defendant meets that burden, the burden shifts to the plaintiff to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. (Ibid.) The plaintiff 
then has the burden of demonstrating that triable issues of material fact exist. (Ibid.) 

The party moving for summary judgment has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 
the burden shift to the opposing party to make its own prima facie showing of the existence of a 
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triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) “In 
ruling on the motion, the court must consider all of the evidence and all of the inferences reasonably 
drawn therefrom, and must view such evidence and such inferences, in the light most favorable to 
the opposing party.” (Aguilar, supra, 25 Cal.4th at p. 843 (internal citations and quotations omitted); 
see also, Code of Civ. Proc. § 437c(c).) 

Burden Shifting 

Plaintiff is mistaken as to the burden of persuasion and burden of proof work with regards to a 
summary judgment motion brought by a Defendant – insisting that the Defendant must ‘prove a 
negative’ i.e., provide evidence that Defendant did not breach the oral contract. Plaintiff is 
fundamentally incorrect in its view – and the authority it cites specifically establishes this.  

As the California Supreme Court has made clear, “summary judgment law in this state [does not] 
require a defendant moving for summary judgment to conclusively negate an element of the 
plaintiff’s cause of action.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 853.) “In other 
words, all that the defendant need do is to show that the plaintiff cannot establish at least one 
element of the cause of action – for example, that the plaintiff cannot prove element X.” (Ibid.) 
Importantly, “the defendant need not himself conclusively negate any such element – for example, 
himself prove not X.” (Ibid.) This is because the Court has recognized that “[g]iven the difficulty of 
proving a negative, … a test’ requiring conclusive negation ‘is often impossibly high.’” (Id. at 854 
quoting Guz v. Bechtel National, Inc.  24 Cal.4th 317, 373 (conc. opn. of Chin, J.).)  

In other words, Defendant does not need to prove that he did not breach the oral contract – his 
burden is to provide evidence that Plaintiff has not and cannot prove that he breached the oral 
contract. (Aguilar, supra, 25 Cal.4th at 850.) Once that initial showing is made, the burden then shifts 
to Plaintiff to produce evidence to show the existence of a triable issue of fact regarding that element 
of its cause of action, i.e., that Defendant breached the oral contract. (Ibid.) It is also possible for the 
Defendant to show “that ‘there is a complete defense’” to the cause of action – but since Defendant 
is not taking that approach, such methods are not analyzed in this matter.  

With the above understanding of the burdens on each Party, the Court reviews the materials 
submitted by the Parties.   

Analysis 

Breach of Oral Contract  

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) plaintiff’s 

performance or excuse for nonperformance, (3) defendant’s breach, and (4) damage to plaintiff 

therefrom.’” (Wall Street Network, Ltd. (2008) 164 Cal.App.4th 1171, 1178 quoting Regan Roofing Co. 

v Superior Court (1994) 24 Cal.App.4th 425, 434-35.) As there is but a single cause of action remaining, 

with only four elements, the Court will look to each element to see if Defendant met its initial burden, 

and if so, whether Plaintiff appropriately responded to show a triable issue.  

 Contract 
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Mr. Dagen was president of the Northern Division of Fresh Source from approximately October 2017 

until July 16, 2018. (Plaintiff’s Separate Statement of Undisputed Facts (“PSSUMF”), No. 1; 

Defendant’s Separate Statement of Undisputed Facts (“SSUMF”), No. 7.) It is undisputed that at all 

times while Mr. Dagen worked for Fresh Source he did not have a written contract of employment. 

(SSUMF, No. 7.) In addition, Mr. Dagen did not sign a nondisclosure agreement, a noncompete 

agreement, nor a non-solicitation agreement while working for Fresh Source. (SSUMF, No. 9.)   

Robert Thompson, the owner of Fresh Source, set the terms of the verbal agreement between 

Defendant and Fresh Source. (SSUMF No. 8.) The terms and conditions of Defendant’s oral contract 

include (1) Mr. Dagen’s salary, (2) an agreement that Fresh Source would help Mr. Dagen “bonus out 

as much as possible,” and (3) Fresh Source’s agreement to provide health insurance for Mr. Dagen. 

(SSUMF, No. 14.) In return, Mr. Dagen would help build up Fresh Source. (Ibid.) At all times, Mr. 

Dagen was an at-will employee. (SSUMF, No. 6.)  

Given the above, Defendant has presented evidence – which is undisputed – that establishes that 

there was an oral contract between the Parties, and sets forth the terms of the oral contract. It is 

worth noting the Plaintiff does not set forth any other explicit terms of the oral contact.  

 Plaintiff’s Performance or Excuse for Non-Performance 

Defendant does not address this element, and does not move on the basis of Plaintiff’s non-

performance under the oral contract. As such, the Court will not address this element.  

 Defendant’s Breach  

  Explicit Breach 

As indicted above, the sole action that Defendant Dagen agreed to as part of the explicit oral contract 

– which terms are undisputed by the Parties – is that Mr. Dagen agreed that he “would help build up 

Fresh Source.” (SSUMF, No. 14.) There is no explanation as to what, exactly, this means. Plaintiff 

provides no context for what this is supposed to entail, nor does it provide any explanation or 

elucidation as to what Mr. Thompson meant by this.  

It is worth noting that although Mr. Dagen was ultimately hired as the President of the Northern 

Division of Fresh Source, Plaintiff provides no evidence regarding what, specifically, this position 

would entail or what specific actions Mr. Dagen was meant to undertake in order to ‘help build up 

Fresh Source.’  

This observation is somewhat moot as neither Party appears to argue or present evidence relating to 

an explicit breach by Defendant of the oral contract. Instead, Plaintiff argues that what is actually at 

issue is a breach of the implied covenant of good faith and fair dealing.  

  Breach of the Covenant of Good Faith and Fair Dealing 

“It is well established that the pleadings determine the scope of relevant issues on a summary 
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judgment motion.” (Nieto v. Blue Shield of California Life & Health Ins. Co. (2010) 181 Cal.App.4th 60, 

74.) Thus, the Court must look to the operative pleading, i.e. the SAC, to determine the scope of this 

cause of action.  

As set forth in the SAC, there was on oral contract between the Parties whereby Defendant Dagen 

“agreed to acts as president of the Northern Division of Fresh Source, and, in that role, act in the best 

interests of Fresh Source.” (SAC ¶ 75.) Plaintiff alleges that “[i]mplicit in his role as an employee of 

Fresh Source, [Mr.] Dagen had a duty of care and loyalty to Fresh Source,” and in his role as President 

of Fresh Source “had a fiduciary duty to act in the company’s best interest ahead of his own interests 

or the interests of third parties.” (SAC ¶ 77.) “These duties constitute implied terms of the oral 

employment contract between Dagen and Fresh Source.” (Ibid.)  

The SAC sets forth a number of actions which Plaintiff alleges establish Defendant’s breach of the oral 

contract: (1) engaging in a conspiracy to steal the assets of Fresh Source for purposes of setting up a 

competing business; (2) misappropriation of plaintiff’s business information, employee information, 

and sales information; (3) conversion of plaintiff’s electronically stored documents, files, and date; (4) 

sabotaging plaintiff’s prospective nutmeal program; (5) recruiting plaintiff’s employees; (6) 

commercial disparagement of Fresh Source to Fresh Source’s employees and customers; and (7) 

accepting wages from plaintiff under false pretenses of acting in plaintiff’s best interests as president 

of plaintiff’s Northern Division. (SAC ¶ 79.) 

As noted by Defendant, a number of these issues are just restatements of the causes of action this 

Court has already ruled upon. In particular, the Court has already determined Plaintiff has failed to 

show that it had any protected trade secrets, that there was any conversion of Plaintiff’s property, or 

that Defendant breached any fiduciary duty. The Court will not re-examine those rulings here, and 

refers the Parties to the earlier ruling on Defendants’ MSA regarding those issues.  

 Resignation and Post-Resignation Actions 

The actions which underlie Plaintiff’s breach of contract claim can generally be categorized as those 

that occurred before Mr. Dagen resigned, and those that happened after his resignation.  

While employed by Fresh Source, Mr. Dagen was at all times an at-will employee. (SSUMF No. 6.) 

Accordingly, Mr. Dagen was not required to provide any amount of notice before resigning. (Cal. 

Labor Code § 2922.) In fact, Mr. Thompson, Plaintiff’s owner, testified that Mr. Dagen could have left 

Fresh Source “at any given time.” (SSUMF No. 16.) Thus, Plaintiff’s argument that Mr. Dagen violated 

the contract by failing to provide two-week’s notice is without merit. 

As for actions Mr. Dagen took following his resignation, it is undisputed that Mr. Dagen did not have a 

written contract with Fresh Source, nor did he sign a nondisclosure, noncompete, or nonsolicitation 

agreement with Fresh Source. (SSUMF No. 7, 9.) As pointed out by Defendant, California has long 

protected employee mobility and competition. As the California Supreme Court long ago explained: 
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“Every individual possesses as a form of property, the right to pursue any calling, 

business or profession he may choose. A former employee has the right to engage in 

a competitive business for himself and to enter into competition with his former 

employer, even for the business of those who had formerly been the customers of his 

former employer, provided such competition is fairly and legally conducted.” 

(Continental Car-Na-Var Corp. v. Moseley (1944) 24 Cal.2d 104, 110; see also The 

Retirement Group v. Galante (2009) 176 Cal.App.4th 1226 quoting Continental Car-

Na-Var Corp.) 

Plaintiff does not refute these legal principles or present any law indicating that Mr. Dagen was 

somehow prohibited from resigning from Fresh Source and thereafter joining a competitor. As such, 

Plaintiff’s arguments that such actions constitute a breach of contract are unavailing.  

As for the hiring away of Fresh Source employees by HS&R Fresh, California law is also clear that 

“public policy generally supports a competitor’s right to offer more pay or better terms to another’s 

employees, so long as the employee is free to leave.” (Reeves v. Hanlon (2004) 33 Cal.4th 1140, 1151.) 

“The interests of the employee in his own mobility and betterment are deemed paramount to the 

competitive business interests of the employers, where neither the employee nor his new employer 

has committed any illegal act accompanying the employment change.” (Ibid. quoting Diodes, Inc. v. 

Franzen (1968) 260 Cal.App.2d 244, 255.)  

Again, Plaintiff does not refute the above legal principles or present any law indicating that Mr. 

Dagen, after leaving the employ of Fresh Source, was somehow prohibited from soliciting Fresh 

Source employees to join him at his new venture. Plaintiff does not explain how such actions, which 

are allowed under applicable law, amount to a breach of the implied covenant of good faith and fair 

dealing. This is especially true since Mr. Dagen was no longer bound by the contract once he resigned 

and no longer worked for Fresh Source.  As noted above, Mr. Dagen was not bound by a 

nonsolicitation or noncompete agreement. Accordingly, he, as stated by Mr. Thompson “could have 

left for a competitor of Fresh Source at any given time,” and once there was free to solicit employees 

of Fresh Source to join him. (Robert Thompson Depo. at 482:9-10.) 

 Pre-resignation Actions 

As outlined by Defendant’s Undisputed Material Fact 18, “Plaintiff Fresh Source believes that 

Defendant Shawn Dagen breached his oral contract, in part, because Mr. Dagen met with Bill 

Harrington of HS&R Sales and Marketing Solutions, LLC to discuss new employment opportunities.” 

(SSUMF No. 18.) Plaintiff notes, however, that this overview “does not elaborate on the details of Mr. 

Dagen’s discussions” when he met with Mr. Harrington. (Opp. at 12:21-24.) 

It is undisputed that Mr. Dagen met with Mr. Harrington on October 12, 2017. (PSSUMF 7.) Plaintiff 

describes this meeting as “secret.” Mr. Dagen admits he did not tell Mr. Thompson about the 

meeting. Mr. Harrington testified that if Mr. Dagen had informed his supervisor, it “would have ended 
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all conversations.” (Dagen Depo., 73:5-20; Harrington Depo. 80:3-6.)  

About two weeks later, Mr. Dagen gave Mr. Harrington the contact information of the ‘schematic 

programmer’ used by Fresh Source. (Dagen Depo. 75:16-22.) That software was uniquely used by 

Fresh Source on the west coast and had a different layout and look than other programs used on the 

west coast. (Prante Depo. 21:25-22:9; 34:3-14.) That programmer, Nathan Prante, did not like having 

the word get out regarding what program he was using for his work. (Ibid.) 

In November 2017, Mr. Dagen received an inquiry from a company called Moon Cheese asking if 

Fresh Source would be interested in representing them. (Dagen Depo. 85:8-15; Ex. 15-16 P’s 

Evidence.) Mr. Dagen responded indicating that Fresh Source would ‘pass at this time.’ However, he 

then forwarded the email to Mr. Harrington asking if he would be interested in the offer. (Ibid.) 

Thereafter, Mr. Harrington sent HS&R’s ‘intro deck’ to Moon Cheese. (Ex. 17.)  

Plaintiff then claims that in January 2018, Mr. Dagen explained Fresh Source’s sales and commissions 

earnings to Mr. Harrington. (PSSUMF No. 12.) The evidence in support, however, does not appear to 

establish this. The two emails in support are internal Fresh Source emails between Mr. Dagen and Mr. 

Thompson. (Ex. 19-20 P’s Evidence.) There is no indication these emails were sent to Mr. Harrington. 

The deposition testimony of Mr. Dagen discusses an email (not actually identified) written to Mr. 

Harrington regarding Fresh Source commissions. (Dagen Depo. 122:10-18.)  

The deposition testimony of Mr. Harrington reads, in relevant part, as follows: 

Q. When did you first discuss – discuss with Mr. Dagen commissions earned through 

his work for these clients?  

[Objection] 

A. So that conversation would have probably happened in January.” (Harrington 

Depo. 81:21-82:2.) 

This testimony appears to indicate that, at most, Mr. Dagen discussed his personal commissions 

earned at Fresh Source. It does not indicate that Mr. Dagen provided commission rates or amounts 

for anyone else at Fresh Source. In California, employees are allowed to discuss their wages. (Cal. 

Labor Code § 232.)  

Plaintiff then contends that Mr. Dagen visited the HS&R offices in May 2018. (PSSUMF No. 15.) The 

evidence cited indicates Mr. Dagen first went to the HS&R offices in June 2018 – prior to his July 

resignation. (Ibid.)  

Plaintiff next claims that in June 2018, “Mr. Dagen secretly coordinated with Mr. Harrington about 

which Fresh Source employees would perform which roles at the anticipated new business.” (PSSUMF 

No. 18.) The evidence cited indicates that in June 2018 Mr. Dagen discussed with Mr. Harrington the 

names of people he would like to build a team around – names of people from Fresh Source. 

(Harrington Depo. 83:4-17.)  
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Plaintiff asserts: “At that time, Mr. Harrington agreed to terms for Mr. Dagen’s new job at HS&R. 

HS&R gave Mr. Dagen 40% of the new company. Mr. Harrington did not require Mr. Dagen to invest 

any money in the new company – compelling evidence of the value of what was purloined.” (PSSUMF 

No. 19.)  

Initially, the closing remark is not a ‘material fact.’ As for the rest of the statement, although the 

evidence does show that Mr. Dagen was a 40% member of HS&R Fresh when it was formed – that 

occurred in August 2018, after Mr. Dagen had resigned. There is no evidence, however, that this 

agreement was made in June 2018 (i.e. “at that time”), nor is there any evidence as to when that 

agreement came to fruition. The only evidence is that Mr. Dagen was a 40% member when it was 

formed in August 2018.  

Next, Plaintiff alleges that “Mr. Harrington and Mr. Dagen formulated a plan to entice employees 

away by increasing their compensation.” (PSSUMF No. 20.) The evidence cited to support this claim, 

however, is not provided as part of the record. (Harrington Depo 84 and 11 are missing from Ex. 2.)  

Plaintiff also points to two emails showing that Mr. Dagen had dinner with Safeway executives during 

his final months at Fresh Source. (PSSUMF No. 22, 25.) As to the meeting on July 12, 2018, (four days 

before his resignation) Mr. Thompson was not invited but found out about it and ended up attending 

the meeting. He notes that he found it odd that he was not invited to “the meeting of such key people 

from a critical retail partner.” (Thompson Decl. ¶28.) There is no evidence or mention of what was 

discussed at those meetings.  

On the day Mr. Dagen resigned, Plaintiff claims he held an all-hands meeting at which he promised to 

be in touch with the Fresh Source employees with offers of employment. Again, the evidence cited 

does not support this ‘fact’. Although it is undisputed that there was an all-hands meeting, the 

evidence cited by Plaintiff does not indicate that he recruited any employees at that meeting. For 

example, Ms. Cecil testified that at the ‘emergency meeting’ called by Mr. Dagen to announce his 

departure, Mr. Dagen stated that he would “be in touch” after leaving Fresh Source. (Cecil Depo. 

36:22-37:2.) He then called her the next day and told her he was going to HS&R Sales. (Id. at 45:1-19.) 

The deposition testimony of Mr. Haubert does not discuss recruiting employees. (Haubert Depo. at 

20:13-25.) Mr. Prante’s testimony was that, at the meeting, Mr. Dagen announced he was resigning 

from Fresh Source “and that he had been directed that it was okay to tell us the plan that he was 

leaving because we all reported to him.” (Prante Depo. 76:2-77:14.) He did not say where he was 

going. (Ibid.) Mr. Zagarella confirmed that the meeting was short and that Mr. Dagen just announced 

he was resigning and that he couldn’t really answer any questions regarding where at that time. 

(Zagarella Depo. at 60:15-21.)  

Ms. Andersen testified that she worked with Mr. Dagen at a number of places, and she knew she 

would be able to go with him if he was leaving and she would determine if it was a “better 

opportunity” for her if asked. (Andersen Depo. at 91:1-16.) Mr. Perez testified that after the meeting 

he asked Mr. Dagen if he was ‘part of the plan’ – and Mr. Dagen said yes. (Perez Depo. at 83:7-28.) 
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The evidence cited by Plaintiff confirms that any actual offers were made at least a couple days after 

Mr. Dagen resigned. (PSSUMF No. 32.)  

The separate statement is supposed to provide “a convenient and expeditious vehicle permitting the 

trial court to hone in on the truly disputed facts.’” (Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 

243, 252 (quoting Collins v. Hertz Corp. (2006) 144 Cal.App.4th 64, 74.) However, as outlined above, 

when the statements in the separate statement do not match up with the evidence supposedly in 

support thereof – it makes the Court’s job to try and ‘hone in on the truly disputed facts’ that much 

harder.  

 Summary and Analysis  

Separating the wheat from the chaff, the evidence presented by Plaintiff (outlined above) shows that 

Mr. Dagen, while still working at Fresh Source: (1) met with Mr. Harrington in October 2017, (2) 

provided Mr. Harrington the name and contact information of Fresh Source’s ‘schematic 

programmer’, (3) forwarded possible new business contacts to Mr. Harrington, (4) discussed his 

commissions earned at Fresh Source, (5) went to HS&R’s office, (6) discussed which Fresh Source 

employees he would like to build a team around, (7) met with Safeway executives in the days prior to 

him announcing his resignation, and (8) contacted Fresh Source employees shortly after resigning 

with employment offers from his new company.  

“On a motion for summary judgment, if a single issue of fact is found, the trial court is powerless to 

proceed and must allow such issue to be tried.” (Jos. Schlitz Brewing Co v. Downey Distributor (1980) 

109 Cal.App.3d 908, 914 quoting Lynch v. Spilman (1967) 70 Cal.2d 432, 436-37.) “If, after an 

examination of the affidavits [i.e., evidence], doubt exists as to whether summary judgment should be 

granted, such doubt should be resolved against the moving party.” (Lynch v. Spilman (1967) 67 Cal.2d 

251, 271 citing Snider v. Snider (1962) 200 Cal.App.2d 741, 748.)  

“The implied covenant of good faith and fair dealing is implied by law in every contract to prevent a 

contracting party from depriving the other party of the benefit of the contract.” (Moore v. Wells 

Fargo Bank, N.A. (2019) 39 Cal.App.5th 280, 291.) “It is universally recognized the scope of conduct 

prohibited by the covenant of good faith is circumscribed by the purposes and express terms of the 

contract.” (Moore v. Wells Fargo Bank, N.A. (2019) 39 Cal.App.5th 280, 291 quoting Carma Developers 

(Cal.), Inc. v. Marathon Dev. California, Inc. (1992) 2 Cal.4th 342, 371.) “Violation of an express 

provision is not, however, required.” (Ibid.) 

Defendant maintains that all of Mr. Dagen’s actions were above board and did not breach his 

agreement to be President of Fresh Source. Plaintiff argues that the clandestine actions by Mr. Dagen 

in the weeks and months leading up to his resignation show that he was not working in the best 

interests of Fresh Source, but was instead laying the foundation for his stealing away clients and 

employees to the detriment of the company in which he was second-in-command. 

“The issue of whether the implied covenant of good faith and fair dealing has been breached is 
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ordinarily ‘a question of fact unless only one inference [can] be drawn from the evidence.’” (Moore, 

supra, 39 Cal.App.5th at 292 quoting Hicks v. E.T. Legg & Associates (2001) 89 Cal.App.4th 496, 509.) 

Here, there is not but a single inference that can be drawn from the above evidence – that Mr. Dagen 

was acting as a responsible President of Fresh Source. A jury could determine that his meeting in 

secret with a potential competitor, passing along Fresh Source information and leads, and meeting 

with key Fresh Source clients in the days before he resigned breach the covenant of good faith and 

fair dealing.  

Defendant has also failed to establish that Plaintiff not only does not have, but “cannot reasonably 

obtain” evidence to establish this cause of action. (Aguilar, supra, 25 Cal.4th at 845.) For example, the 

evidence shows that Mr. Dagen met with Safeway executives in the days prior to his resigning and 

starting a competing company. While there is no evidence presented indicating what was discussed 

during these meetings, Defendant has not established that Plaintiff cannot obtain evidence to show 

that nefarious plans were being discussed at those meetings. At this time, it appears to be unknown 

what was discussed.  

There are also numerous objections to hearsay evidence presented by Mr. Thompson which relays 

information told to him from other people. Although presented in an improper format in opposition 

to the MSJ, Defendant fails to show that Plaintiff will be unable to remedy this evidentiary issue and 

be able to present that information in an admissible manner at trial by, for example, having the 

alleged speaker testify.  

 Damages 

Defendant argues that Fresh Source “cannot show that it was damaged by Mr. Dagen’s actions in any 

way, as Fresh Source has continued to increase its revenue and profits year after year since Mr. 

Dagen left Fresh Source.” (MSJ at 8:12-14.) Defendant cites two ‘facts’ to support this claim. The first 

alleged fact is that Fresh Source’s profits have increased every year since 2017 (SSUMF 28). The 

second alleged fact is that Fresh Source’s revenue increased every year since 2017 (SSUMF 29.) 

Plaintiff makes two arguments relating to its damages claims. First, it argues that even if it cannot 

establish “actual damages” it is still entitled to recover “nominal damages” under a breach of 

contract. (Copenbarger v. Morris Cerullo World Evangelism, Inc. (2018) 29 Cal.App.5th 1, 15 citing 

Midland Pacific Building Corp. v. King (2007) 157 Cal.App.4th 264, 275.) “When a breach of duty has 

caused no appreciable determent to the party affected, he may yet recover nominal damages.” (Cal. 

Civ. Code § 3360.)  

Plaintiff also appears to argue that even though overall profits and revenue may have gone up in the 

years following Mr. Dagen’s departure, they arguably should have gone up even more but for Mr. 

Dagen’s actions. Just because the profits and revenue increased year over year does not establish that 

Fresh Source cannot produce evidence that, for example, certain segments of its business lost money 

due to Mr. Dagen’s actions. Plaintiff cites to their designation of a financial expert to support their 
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position.  

Defendant has not established that Plaintiff cannot reasonably obtain evidence of damages – even if 

those damages are only nominal.  

Given the above, Defendant’s Motion for Summary Judgment is denied. 

Evidentiary Issues  

The Court need only rule on those objections to evidence that were material to the disposition of the 

MSJ/MSA. (See CCP § 437c(q).) 

Plaintiffs’ Objections to Evidence  

 Mr. Dagen’s Declaration 

Plaintiff repeatedly argues that Defendant Dagen’s declaration should be disregarded as it is “self-
serving,” without citation to any legal authority that would support such a result. In actual fact, courts 
have long held that the “fact the affidavit was self-serving [does] not make it inadmissible.” (Estate of 
Luke (1987) 194 Cal.App.3d 1006, 1017 citing 1 Jefferson, Cal. Evidence Benchbook (2d ed. 1982) § 
15.2, p.408; see also Whitlow v. Durst (1942) 20 Cal.2d 523, 524- 25 noting that if declarations are 
otherwise admissible “it is immaterial that such declarations are self-serving.”) As such, Plaintiff’s 
general objection regarding the ‘self-serving’ nature of Mr. Dagen’s declaration is overruled.  

 Objections must be addressed to the evidence, not the ‘undisputed fact’ statement 

California Rules of Court 3.1354 sets forth the requirements for filing evidentiary objections in 

connection with a summary judgment or summary adjudication motion or opposition. Specifically, 

Cal. R. Ct. 3.1354(b)(1)-(3) requires a party to “[i]dentify the name of the document in which the 

specific material objected to is located,” “[s]tate the exhibit, title, page, and line number of the 

material objected to,” and “[q]uote or set forth the objectionable statement or material.” (CRC 

3.1354(b)(1)-(3).) “Written objections to evidence must follow” one of the two formats set forth in 

Rule 3.154(b). (Cal. R. Ct. 1.1351(b).)  

The facts set forth in the UMF are not evidence. (Cal. R. Ct. 3.1350(d)(3) “The [separate] statement 
must state in numerical sequence the undisputed material facts in the first column followed by the 
evidence that establishes those undisputed facts in the same column.”)  

Thus, Plaintiff’s objections to Defendant’s Separate Statement of Undisputed Facts are not objections 
to evidence, but objections to Defendant’s reliance on or use of the facts. Accordingly, all objections 
to the statements made in the SSUF, as opposed to the evidence cited therein, are overruled. (See 
Objections 1-5.) 

Objection No. 6-9: Overruled. 
Objection No. 10: Sustained (Evid. Code 800, 803, Hayman v. Block (1986) 176 Cal.App.3d 629, 638-
39.)  
Objection No. 11: Sustained as to the word “lawful.” (Evid. Code 800, 803, Hayman v. Block (1986) 
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176 Cal.App.3d 629, 638-39.) 

Defendants’ Objections to Evidence 

The Court need only rule on those objections to evidence that were material to the disposition of the 

MSJ/MSA. (See CCP § 437c(q).) 

As an initial observation, there are a number of objections wherein Defendant contends that certain 

documents are inadmissible pursuant to Discovery Order and Written Ruling No. 4 (July 27, 2022) 

submitted to the Court by Discovery Referee Mark LeHockey. Defendant does not, however, point out 

where in that Order the specific finding that the particular document has been deemed inadmissible. 

For example, Objection 152 indicates that Exhibit 17 submitted by Plaintiff was deemed inadmissible 

by that Order. Exhibit 17 has Bates number NO1896615. The Order appears to have all Bates numbers 

starting with CO. As such, this document is not listed as being explicitly admissible or inadmissible. If 

Defendant’s position is that it is inadmissible in that it was produced after March 14, 2022 – it should 

have laid that foundation to explain its position. The Court cannot, and will not, attempt to identify 

why any documents not specifically listed should or should not be deemed admissible under the 

Order.  

Objection No. 1-14: Overruled. 
Objection No. 28: Overruled.  
Objection No. 29-33, 35-37 Sustained (Evid. Code 702.) 
Objection No. 41 Sustained (Evid. Code 720, Hayman v. Block (1986) 176 Cal.App.3d 629, 638-39.)  
Objection No. 48-53, 55-58, (Evid. Code 1200 
Objection No. 73-147 (Evid. Code 702, 1200, Hayman v. Block (1986) 176 Cal.App.3d 629, 638-39.) 
Objection No. 34, 71-72, 150-155, 175, 258-263: Overruled. 
 

 

  
    

10. 9:00 AM CASE NUMBER:  MSC18-01894 
CASE NAME:  FRESH SOURCE VS DAGEN, ET AL. 
 *HEARING ON MOTION IN RE:  ATTORNEY FEES AND EXPERT COSTS PER CCP 3426.4, FILED BY HS&R 
DEFTS ON 9/30/22  
FILED BY:  
*TENTATIVE RULING:* 
Defendant HS&R Sales and Marketing has moved for attorney fees and expert costs pursuant to Civil 
Code § 3426.4.  
 
Section 3426.4 provides:   
If a claim of misappropriation is made in bad faith, a motion to terminate an injunction is made or 
resisted in bad faith, or willful and malicious misappropriation exists, the court may award reasonable 
attorney’s fees and costs to the prevailing party. Recoverable costs hereunder shall include a 
reasonable sum to cover the services of expert witnesses, who are not regular employees of any 
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party, actually incurred and reasonably necessary in either, or both, preparation for trial or 
arbitration, or during trial or arbitration, of the case by the prevailing party. CC Code § 3426.4. 
 
An award of attorney fees for bad faith under Civil Code section 3426.4 constitutes a sanction, and 
the trial court has broad discretion in ruling on sanctions motions. Assuming some evidence exists in 
support of the factual findings, a trial court's exercise of discretion will not be disturbed unless it 
exceeds the bounds of reason. Gemini Aluminum Corp. v. Cal. Custom Shapes (2002) 95 Cal.App.4th 
1249, 1263, citing Summers v. City of Cathedral City (1990) 225 Cal.App.3d 1047, 1072. 
 
Under Civil Code § 3426.4, providing for an award of attorney fees to the prevailing party for the "bad 
faith" prosecution of a claim for misappropriation of trade secrets, "bad faith" requires objective 
speciousness of the plaintiff's claim as well as subjective bad faith in bringing or maintaining the 
claim.Gemini Aluminum Corp.supra (2002) 95 Cal. App. 4th at 1263. "'Bad faith' means simply that the 
action or tactic is being pursued for an improper motive. Thus, if the court determines that a party 
had acted with the intention of causing unnecessary delay, or for the sole purpose of harassing the 
opposing side, the improper motive has been found, and the court's inquiry need go no further." Id. 
 
The Court does not find that Plaintiff has been pursuing its misappropriation claim in bad faith.  Albeit 
misguided, Plaintiff has pursued this claim in good faith.   The Court finds it unnecessary to rule on 
Defendants’ Evidentiary Objections.  The motion is denied.   

 

  
    

11. 9:00 AM CASE NUMBER:  MSC19-00213 
CASE NAME:  J.K. VS KAISER 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY: K., J. 
*TENTATIVE RULING:* 

Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 

 

  
    

12. 9:00 AM CASE NUMBER:  MSC21-00634 
CASE NAME:  MITCHELL VS NISSAN NORTH AMERICA 
 *MOTION/PETITION TO COMPEL ARBITRATION  MOTION TO COMPEL ARBITRATION AND STAY 
PROCEEDINGS FILED BY NISSAN NORTH AMERICA ON 2/2/23  
FILED BY: NISSAN NORTH AMERICA INC A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 

Defendant Nissan North America, Inc.’s motion to compel arbitration is denied.  

There are various issues here, including the admissibility of the contract attached to attorney 

Chung’s declaration and whether this Court should follow Felisilda v. FCA US LLC (2020) 53 
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Cal.App.5th 486 given the opinion in Ngo v. BMW of North America, LLC et al., (9th Cir. 2022) 23 F.4th 

942 and the possibility that the Second Circuit will decline to follow Felisilda in Ochoa v. Ford Motor 

Company (B312261), and consequently create a split of authority on this issue under California law. 

The Court declines to address these issues. Even if the Court were to find that Defendant could 

compel arbitration under normal circumstances, in this case Defendant has waived the right to 

compel arbitration. The Court declines to rule on the parties’ requests for judicial notice and on the 

objections to evidence because they are not material to this decision.  

Defendant argues that there has been no wavier of the right to arbitration, citing to Quach v. 

California Commerce Club, Inc. (2022) 78 Cal.App.5th 470.) Quach considered the multifactor test 

from St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196. One of the key 

considerations under St. Agnes is whether the delay affected, misled, or prejudiced the opposing 

party. (Quach, supra, 78 Cal.App.5th at 477.) Quach was decided before Morgan v. Sundance, 

Inc. (2022) ___U.S.___ [142 S.Ct. 1708] and Quach is currently pending before the California Supreme 

Court on the issue of whether California’s test for determining whether a party has waived its right to 

compel arbitration by engaging in litigation remains valid after the United States Supreme Court 

decision in Morgan. (See, Supreme Court Case no. S275121.) 

In reply, Defendant argues that Morgan should not apply here. Davis v. Shiekh Shoes, 

LLC (2022) 84 Cal.App.5th 956 squarely addresses this argument. (Davis was discussed in a ruling by 

Judge Weil in December 2022. Nissan was also the moving party in that case and they were 

represented by the same law firm as in this case.)  

Davis considered Morgan’s impact on the waiver analysis in cases covered by the Federal 

Arbitration Act. First, Davis stated that “where the FAA applies, whether a party has waived a right to 

arbitrate is a matter of federal, not state, law. [Citations.]” (Davis, supra, 84 Cal.App.5th at 963.) Davis 

then held that following Morgan, “prejudice… is no longer required to demonstrate a waiver of one's 

right to arbitration, and the waiver inquiry should instead focus on the actions of the holder of that 

right.” (Id. at 966.) When deciding whether there was waiver, Davis noted the defendant’s “ 

‘extended silence and much delayed demand for arbitration’ cuts strongly in favor of a finding of 

waiver. [Citations.]” (Id. at 968.) Davis also considered that “the absence of a reasonable explanation 

for delay is a significant factor weighing in favor of finding waiver. [Citation.]” (Id. at 968.)  Finally, 

Davis looked at whether the moving party’s conduct was inconsistent with an intent to arbitrate. (Id. 

at 969.)  

In Davis, the court found that the defendant waived its right to compel arbitration. There was 

a 17-month delay in seeking arbitration, the defendant had “appeared for a case management 

conference, demanded a trial, gave its own estimate of the time of trial, and represented it would be 

participating in written discovery, depositions, and expert discovery. Then, after the court scheduled 

a jury trial, [the defendant] engaged in rounds of discovery. It responded to multiple sets of 

interrogatories, a request for admissions, and a demand for productions of documents, met and 
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conferred on those responses, and then supplemented them. Although [the defendant] objected to 

the discovery on a variety of grounds, it never once suggested that discovery should be barred 

because the case had to be arbitrated.” (Davis, supra, 84 Cal.App.5th at 970.)  

Here, Defendant acknowledged that the FAA applies in its opening brief and the contract 

submitted by Defendant states that the FAA applies. Thus, the rule in Davis applies here and Plaintiff 

is not required to show prejudice in order for waiver to be found. Instead, the Court looks at the 

actions of the Defendant.  

This case was filed on April 1, 2021 and Defendant filed an answer on May 10, 2021, which 

included a demand for arbitration. This motion was not filed until February 2, 2023, which is a 20-

month delay from Defendant’s answer. What is even more troubling, however, is that this motion is 

set for hearing approximately two weeks before trial is set to begin. Plaintiff has already filed twenty-

one motions in limine, the parties have filed their settlement conference statements, Plaintiff has 

filed an issue conference statement and proposed voir dire questions.  

Defendant’s attorney includes the following statement in her declaration, “There has not 

been any motion practice, depositions, or vehicle inspections in this matter.” (Chung dec. ¶¶10, 11.) 

Defendant does not explain what caused such a long delay in bringing this motion.  

The Court finds that Defendant has waived the right to compel arbitration. Defendant offered 

no explanation for the 20-month long delay is filing this motion. Furthermore, Defendant’s conduct 

up to this point has been inconsistent with an intent to compel arbitration.  

 

  
    

13. 9:00 AM CASE NUMBER:  MSC21-01888 
CASE NAME:  LONTOC VS. BANIQUED 
 *HEARING ON MOTION IN RE:  FOR RECONSIDERATION OF THE COURT RULING ON MOTION FOR 
SUMMARY JUDGEMENT BY ARACELI BANIQUED AND ERNESTO BANIQUED FILED 2/17/23  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendants Araceli Baniqued and Ernesto Beniqued’s Motion for Reconsideration 

of the Court Ruling on Motion for Summary Judgment (“Motion”).  

For the reasons set forth below, the Motion is denied.  

Procedural Background  

Plaintiff filed the complaint in this matter on September 10, 2021. Defendants, in pro per, filed an 

answer on November 18, 2021.  
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Thereafter, on July 5, 2022, Defendants filed a motion to dismiss. That motion was denied on August 

11, 2022. Defendant then filed a motion for summary judgment (“MSJ”) on October 25, 2022. The 

MSJ was denied on February 9, 2023.  

Plaintiff filed the instant motion for reconsideration of the MSJ ruling on February 17, 2023.  

Standard of Review  

Code of Civil Procedure section 1008(a) provides that a party affected by a prior court order may, 

“based upon new or different facts, circumstances, or law, make application to the same judge or 

court that made the order, to reconsider the matter and modify, amend, or revoke the prior order.” 

(Cal. Code Civ. Proc. § 1008(a).) Such an application must be accompanied by an affidavit the states 

“what application was made before, when and to what judge, what order or decisions were made, 

and what new or different facts, circumstances, or law are claimed to be shown.” (Ibid.)  

Not only must the party seeking reconsideration provide “new evidence but also a satisfactory 

explanation for the failure to produce that evidence at an earlier time. In short, the moving party’s 

burden is the same as that of a party seeking new trial on the ground of ‘newly discovered evidence, 

material for the party making the application, which he could not, with reasonable diligence, have 

discovered and produced at trial.’” (Baldwin v. Home Savings of America (1997) 59 Cal.App.4th 1192, 

1198 quoting Blue Mountain Development Co. v. Carville (1982) 132 Cal.App.3d 1005, 1013.)(Italics in 

original.)  

The Court may not entertain a motion for reconsideration absent a showing of new or different facts, 

law, or circumstances. (Code of Civil Procedure (“CCP”) § 1008(a)-(b); Le Francois v. Goel (2005) 35 

Cal.4th 1094, 1098.) 

Analysis 

As pointed out by Plaintiff, Defendants Motion fails to include a declaration or affidavit in support. 

Every motion for reconsideration under CCP section 1008 “must be accompanied by a supporting 

affidavit.” (Rowan v. Kirkpatrick (2020) 54 Cal.App.5th 289, 296.) As such, Defendants’ “motion to 

reconsider [is] invalid … because the motion failed to contain an affidavit or declaration in support of 

the motion.” (Branner v. Regents of University of California (2009) 175 Cal.App.4th 1043, 1048.) 

In addition to the lack of an affidavit or declaration, the Motion fails to identify any new or different 

facts. Any party “seeking reconsideration must provide not just new evidence or different facts, but a 

satisfactory explanation for the failure to produce it at an earlier time.” (Glade v. Glade (1995) 38 

Cal.App.4th 1441, 1457 citing Mink v. Superior Court (1992) 2 Cal.App.4th 1338, 1342.)  

Given the above, Defendants’ Motion for Reconsideration is denied. 
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14. 9:00 AM CASE NUMBER:  MSC22-00214 
CASE NAME:  CREDITORS ADJUSTMENT BUREAU, INC VS. SYNCRONICITY HOLISTIC, LLC 
 *HEARING ON MOTION IN RE:  MOTION TO SET ASIDE ENTRY OF DEFAULT AND DEFAULT 
JUDGMENT FILED ON 1/20/23 BY DEF  
FILED BY: SYNCRONICITY HOLISTIC, LLC 
*TENTATIVE RULING:* 

Vacated.  Parties have stipulated to set aside entry of default and default judgment.   
 

  
    

15. 9:00 AM CASE NUMBER:  MSC22-00543 
CASE NAME:  PEET'S COFFEE VS CAFE CAMPOS ALTOS 
 *HEARING ON MOTION IN RE:  DEMURRER TO COMPLAINT BY OUR COFFEES INC., FILED 12/30/22  
FILED BY:  
*TENTATIVE RULING:* 
 
By stipulation of the Parties, the hearing on this matter is continued to April 6, 2023. 
 

 

  
    

16. 9:00 AM CASE NUMBER:  N22-1919 
CASE NAME:  PETITION OF: J.G. WENTWORTH ORIGINATIONS, LLC 
 HEARING ON PETITION IN RE:  APPROVAL FOR PAYMENT OF TRANSFER RIGHTS  
FILED BY:  
*TENTATIVE RULING:* 
This matter was previously heard on December 1, 2022 and the hearing was continued to provide Mr. 
Smith an opportunity to submit information which would guarantee future child support payments 
for his twin daughters.  No information was received by the court.   
 
Background:  
 
Mr. Torry Smith is returning to this Court for the third time with a petition to transfer  
payment rights to J.G. Wentworth Originations.   
 
Mr. Smith has had several previous transfers of structured settlement payments  
approved by Contra Costa Superior Court:  November 8, 2021, (Case # N21-1474) Mr.  
Smith transferred 141 monthly payments of $200.00 due on October 1, 2026 through and  
including June 1, 2023 to J.G. Wentworth Originations, LLC.  From this transfer of  
payments, Mr. Smith received $7,500. 
 
On June 1, 2022, through Contra Costa County Court (Case # N22-0489), Mr. Smith  
transferred 42 monthly payments of $200.00 beginning April 1, 2023 through and including  
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September 1, 2026, 18 monthly payments of 200.00 beginning October 1, 2026 through  
and including March 1, 2028, and 123 monthly payments of $200.00 beginning on April 1,  
2028 through and including June 1, 2038 to J.G. Wentworth Originations, LLC. From this  
agreement, Mr. Smith received $17,000.00.   
 
Mr. Smith states in his declaration that he has attempted previous transactions  
involving his structured settlement payment that were denied, dismissed or withdrawn  
prior to a decision on the merits, within the past five years. In support of this instant  
request for transfer, Mr. Smith declares that the funds would be used to assist him with his  
food truck business. 
 
The Department of Child Support Services filed an objection to the transfer,  
noting Mr. Smith’s child support obligations for his two 13 year-old children.  The  
DCSS asserted that there is no confirmation that all future child support payments are  
guaranteed.  At the hearing on December 1,  the court emphasized that there was no evidence before 
the Court that the remaining payments (not transferred) will satisfy Mr. Smith’s child support 
obligations.   
 
In evaluating whether the proposed transfer should be approved, the Court must  
consider under Insurance Code section 10139.5 whether the transfer is fair, reasonable,  
and in the payee's best interest.  The court shall consider the totality of the circumstances,  
including, but not limited to: (1) the reasonable preference and desire of the payee to  
complete the proposed transaction, taking into account the payee's age, mental capacity,  
legal knowledge, and apparent maturity level; (2) the stated purpose of the transfer; (3)  
the payee's financial and economic situation; (4) the terms of the transaction, including  
whether the payee is transferring monthly or lump sum payments or all or a portion of his  
or her future payments; (5) whether the future periodic payments were intended to pay  
for future medical care of the payee related to the incident that was the subject of the  
settlement; (6) whether the payee has other means of income or support sufficient to  
meet the payee's future financial obligations for support of payee's dependents, such as  
child support; (7) whether there were previous transactions involving payee's structured  
settlement payments; and (8) whether the payee and his or her dependents are facing a  
hardship situation. (Ins. Code § 10139.5(b).): 
 
On December 1, 2023, the Court provided Mr. Smith three months to submit information which 
would guarantee future child support payments for his twin daughters.  Additionally, a declaration of 
documentation of funding was also ordered to be submitted.  No information from Mr. Smith was 
received by the Court.  The motion is denied with prejudice. 
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17.   9:00 AM CASE NUMBER:  N23-0156 
CASE NAME:   CLAIM OF:ALEXIS BARBA MORA 
 *HEARING ON MINOR'S COMPROMISE  FILED 1/17/23 BY ALEXIS JOSE BARBA MORA  
FILED BY:   
*TENTATIVE RULING:* 

Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 

 

  

 


